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United States Court of Appeals for the 
District of Columbia I 

i 

] 

I 

a District Court of the United States for th6 

District of Columbia. 

In Equity No. 61238. 

j 

Oberlin M. Carter, Plaintiffs 

j 

vs. 

i 

Harry H. Woodring, Secretary of War of the United 

States, Defendant, 

i 

United States of America, 

District of Columbia, ss: i 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed, and proceedings had, in the above-entitled 
cause, to wit:— i 

i 

1 FUed October 26, 1936 

In the District Court of the United States for the 

District of Columbia, 

j 

Holding an Equity Court. | 

In Equity No. 61238. ■ 

I 

Oberlin M. Carter, Plaintiff, I 

vs. 

Har ry H. Woodring, Secretary of War of the p’nited 

States, Defendant. i 

Second Amended Bill of Complaint. \ 

_ i 

To the Honorable Judges of the United States District 
Court for the District of Columbia: \ 

And now comes the said plaintiff, Oberlin M. Carter, and 
by leave of the court first had and obtained files this his sec- 




2 


OBEELIN M. CAETER VS. HAR RY H. WOODEING. 


ond amended bill of complaint, and complaining the said 
plaintiff says; 

1. The plaintiff, Oberlin M. Carter, is a citizen of the 
State of Illinois residing in the City of Chicago in said State 
of Illinois. 

2. The defendant, Harry H. Woodring, is a citizen of the 
State of Kansas, who resides at present in the City of Wash¬ 
ington, D. C., and is sued as Secretary of War of the United 
States. 

3. That on December 2, 1897, and for many years prior 
thereto the plaintiff was a Captain in the Corps of Engi¬ 
neers of the United States Army; that plaintiff, in line of 

duty, by order of the Chief of Engineers of said 
2 United States Army, was from about the year 1884 

until the month of July, 1897, stationed at Savannah, 
Georgia, in charge of certain harbor improvements then 
being constructed at Savannah Harbor and at Cumberland 
Sound, Georgia and Florida, the same being done under the 
provisions of Acts of Congress of the United States pro¬ 
viding for the improvement of the harbors in the river and 
harbor district usually called the Savannah District. 

4. That during all of the time that the plaintiff was so 
in charge of the river and harbor improvement work in 
said district, the plaintiff caused the work of the improve¬ 
ment of the rivers and harbors in said district to be per¬ 
formed strictly in accordance with the laws of the United 
States and with the various contracts with contractors pro¬ 
viding for the performance of said work; that during the 
progress of the work of improvement of said harbors it 
became necessary, in order to carry on the work of the 
improvement thereof, to let contracts to certain contractors 
for the work so to be performed; that in each instance the 
plaintiff, with the knowledge and approval of his superior 
officers in said Corps of Engineers, did advertise for pro¬ 
posals for contracts for such improvements in said harbors 
strictly in accordance with the statutes of the United States 
of America and, in accordance with the practice universally 
followed by said Corps of Engineers; and with the consent 
and approval of his superior officers in said Corps of En¬ 
gineers, let the work for such improvements to the lowest 
bidders therefor and, as the engineer in charge of such 
work for the Corps of Engineers of the United States Army, 
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j 

did supervise the construction of such work strictly in ac¬ 
cordance with the terms of the contracts therefor entered 
into between the contractors undertaking said work 

3 and the United States of America, and from time 
to time, as monies became due to the contractors for 

said work, did issue vouchers therefor to said contractors 
under said contracts for the exact amount lawfully due to 
said contractors under said contracts and for no more; that 
the plaintiff at all times while he was in charge of said river 
and harbor improvements during the period between the 
years 1884 and 1897 was in every respect honest, faithful 
and upright and performed his duties in the interest of the 
United States of America and for the honor of the Corps 
of Engineers of the United States Army; that at no time 
in the performance of his duties as supervising engineer did 
he depart in any manner whatsoever from his line of duty 
as the supervising engineer in charge of the work of the 
improvement of said harbor. | 

5. Plaintiff states that on or about the 8th day of October, 
1896, in accordance with an act passed by the Confess of 
the United States, and with the approval of his superior 
officers, he caused to be let, in accordance with sai^ act, to 
the Atlantic Contracting Company, a corporation then en¬ 
gaged in river and harbor work in said river and harbor 
district in the City of Savannah, Georgia, a certain con¬ 
tract for the improvement of said Savannah Harbor; and 
on said date of October 8, 1896, with like approval of his 
superior officers, he further caused to be let, in accordance 
with an act of the Congress of the United States, i another 
contract to said Atlantic Contracting Company for the im¬ 
provement .of the entrance to Cumberland Sound, Georgia 
and Florida; that each of said contracts so let upon the 
8th day of October, 1896, was let to the lowest bidder in 
accordance with the act of Congress of the United States 
and in accordance with the practice of the Corps of Engi¬ 
neers of the United States Army; that said contracts were 
two of a series of contracts let from time to time by 

4 the plaintiff in accordance with various acts of the 
Congress of the United States for the improvement 

of said harbors and all said contracts were so let with the 
full knowledge and approval of plaintiff’s superio]^ officers. 
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Upon the letting of said contracts said Atlantic Contract¬ 
ing Company proceeded under the superintendence of the 
plaintiff with the performance of the said contracts which 
were only partially performed at the time the plaintiff, at 
his own request, was relieved of dnty as the supervising 
engineer in said Savannah District in order that he might 
accept the appointment by the President of the United 
States as Military Attache to the American Embassy in 
London, England, and also as Army Engineer Member of 
the Nicaragua Canal Commission which had then been ap¬ 
pointed by the President of the United States. 

6. Plaintiff avers that up to the time he was relieved as 
supervising engineer of the river and harbor improvements 
in said Savannah District, said work of improvement of 
the rivers and harbors in said districts had been performed 
under the supervision of the plaintiff at a cost less than 
the estimate made therefor by the Corps of Engineers of 
the United States Army; and, in accordance with the acts 
of Congress providing therefor, the performance of said 
work of improvement of said harbors had been so success¬ 
fully conducted under the supervision of the plaintiff that 
the same was generally regarded as a triumph of engineer¬ 
ing skill, and such work brought to plaintiff the universal 
approval of all engineers, both army engineers and civil 
engineers, who were familiar with such work; that as a 
result thereof the plaintiff enjoyed the confidence of his 
superior officers and a reputation for skill in his pro- 
5 fession and for honor amongst his fellow citizens. 

7. Plaintiff alleges that after being relieved from 
said work as supervising engineer in said river and harbor 
district the work of supervision of the completion of said 
improvements in said river and harbor district was as¬ 
signed by the Chief of the Corps of Engineers of the United 
States Army to a successor to the plaintiff; that for some 
reason unknown to plaintiff, the plaintiff had excited the 
animosity and enmity of his successor in said position and 
that said successor, conspiring with other officers in the 
Corps of Engineers of the United States Army, secretly 
manufactured charges of dishonesty and improper conduct 
on the part of the plaintiff in the conduct of said work for 
the improvement of said rivers and harbors and in the let¬ 
ting of the contracts therefor; that as a result of the con- 
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spiracy of said successor to plaintiff as engineer in charge 
of said river and harbor work, charges were preferred 
against the plaintiff pursuant to Special Order No; 282 of 
the United States Army on December 2, 1897 and Special 
Order No. 306 of December 31,1897 and Special Order No. 1 
of January 3, 1898, from the headquarters of the' United 
States Army, Adjutant General’s Office, and a general court 
martial was convened at Savannah, Georgia, pursuant to 
the order of the Chief of Engineers of the United States 
Army on or about January 12,1898, to hear and decide said 
charges; that said court martial consisted of the following 
officers of the United States Army: I 

General E. S. Otis, Presiding Judge of said Court 
Col. Jacob Kline | 

Lt. Col. H. C. Hasbrouck i 

Lt. Col. S. M. Mansfield j 

Major W. S. Stanton I 

6 Major W. S. Patton | 

Major C. A. Wodruff i 

Major John L. Tieman j 

Major J. H. Myrick 

Captain D. M. Taylor | 

Captain K. P. Strong i 

Captain C. G. Penney : 

Captain S. M. Mills I 

i 

8. Plaintiff avers that the presiding judge of said court 

was an enemy of plaintiff; that through the influence of the 
successor of the plaintiff as engineer in charge of said har¬ 
bor and river improvements and of his co-conspiratbrs there 
were appointed upon said court martial many members 
thereof who were under the influence of and subservient to 
certain superior officers, who were unfriendly to plaintiff; 
and certain of the members of said court martial 'W'ere in¬ 
structed by their superior officers, who were unfriendly to 
the plaintiff, to secure the conviction of the plaintiff by said 
court martial regardless of the evidence which might be pro¬ 
duced before said court martial. i 

9. That Colonel Thomas F. Barr, Assistant Judge Advo¬ 
cate General of the United States Army, was the Judge 
Advocate assigned by his superior officers to present the 
charges against the plaintiff before said court martial; that 
the said Colonel Barr, in violation of his oath as the Judge 
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Advocate before said court martial, instead of acting in ac¬ 
cordance with his oath as such Judge Advocate, secretly 
conspired with the presiding officer of said court martial to 
secure the conviction of the plaintiff by said court martial; 
that in pursuance of said conspiracy, the private papers of 
this plaintiff were seized and presented to said court mar¬ 
tial. Court records were by said conspirators abstracted 
from the United States Engineer Office so that the 
7 same could not be procured by the plaintiff as proof 
to contradict false charges made against plaintiff 
during the course of said court martial. Witnesses who 
would otherwise have been available to plaintiff were by 
threats and coercion of said conspirators prevented from 
appearing and testifying on behalf of the plaintiff. Evi¬ 
dence’known to be false by the Judge Advocate and the 
presiding judge of said court martial was offered against 
the plaintiff,—all in pursuance of the conspiracy between 
said presiding judge of said court and said Judge Advo¬ 
cate to procure the conviction of plaintiff by said court mar¬ 
tial ; that as a result of such conspiracy the plaintiff did not 
at the hands of said court martial receive a fair trial, nor 
was the finding of said court martial made in accordance 
with the law or the rules and regulations of the United 
States Army. 

10. The charges presented against this plaintiff before 
said court martial consisted of four charges: the first charge 
containing two specifications, the second charge containing 
ten specifications, the third charge containing twenty-three 
specifications and the fourth charge containing two specifi¬ 
cations, each of said specifications relating to disconnected 
matters involved in the progress of the work of the im¬ 
provement of said rivers and harbors, and all designed and 
tending to prejudice such of the members of said court 
martial who were impartial as between the plaintiff and his 
accusers; that the finding of the said court martial was, as a 
result of said conspiracy on the part of the successor of the 
plaintiff as supervising engineer in said river and harbor 
districts and of the presiding judge and Judge Advocate 
of said court martial, to the effect that the plaintiff was 
guilty of all of the charges presented against plaintiff be¬ 
fore said court martial, except upon three specifications; 
that said court martial made its finding on or about 
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I 

8 the 28th day of April, 1898, and by said finding did 
sentence the plaintiff to be dismissed from the service 

of the United States; to suffer a fine of $5,000.00; ^o be con¬ 
fined at hard labor at such place as the proper authority 
may direct for five years; and the crime, punishmfent, name 
and place of abode of the plaintiff to be published in the 
newspapers in and about the station and in the state from 
which the plaintiff came or where he then usually resided. 

11. Plaintiff states that after the coming in of the find¬ 
ing of the said court martial, the same was submitted to the 
President of the United States for his approval; or disap¬ 
proval; that thereupon the then President of the United 
States submitted the same and the record of the evidence 
taken before said court martial to the Honorable Wayne 
McVeagh who shortly advised the then President of the 
United States that the record of the testimony taken before 
said court martial did not justify its approval; that there¬ 
upon the then President of the United States subpaitted the 
said record to the Honorable George F. Edmunds for the 
purpose of determining whether the same should be ap¬ 
proved, and that the said George F. Edmunds iii due time 
reported to the said President that the only charges of 
which plaintiff was finally convicted had not bpen estab¬ 
lished by that degree of evidence which warranted a con¬ 
viction; that thereupon the President in turn referred the 
said record of the court martial proceedings to the then 
Attorney General of the United States for his recommen¬ 
dation ; that the Attorney General of the United States did 
not approve or disapprove said record until the 29th of 
September, 1899; that pending his consideration of said 
record the said Attorney General sought the consent, 
through plaintiff’s then counsel, to conduct an examina¬ 
tion independent of said court martial to determine 

9 whether the charges against plaintiff, of which plain¬ 
tiff had been convicted by said court martial, were in 

fact true; that plaintiff’s counsel refused to assent to said 
investigation by said Attorney General unless plaintiff be 
given an opportunity to refute any evidence so procured 
and to confront any witnesses who might offer evidence 
against him, but that nevertheless the said Attbrney Gen¬ 
eral did employ alleged accountants and detectives in the 
investigation of said charges, who from time to time re¬ 
ported to said Attorney General and whose reports were 
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kept secret by said Attorney General and whose findings in 
reference to the affairs of the plaintiff were not subject to 
the inspection of the plaintiff, and plaintiff was denied the 
right to controvert the reports so made to the said Attorney 
General. 

As the result of said investigation by said detectives and 
said accountants so made to the Attorney General and 
which reports plaintiff could not controvert because he was 
kept in ignorance thereof, the said Attorney General, in 
reliance upon said reports (which reports were false and 
procured to be made by the very conspirators who had pre¬ 
ferred said charges against plaintiff), presented to the then 
President of the United States on the 29th day of Septem¬ 
ber, 1899, his recommendation with reference to the find¬ 
ings of said court martial, to the effect that all of said find¬ 
ings should be disapproved except those findings to the ef¬ 
fect that in violation of the statutes of the United States 
and in conspiracy with the Atlantic Contracting Company, 
a corporation, and one John F. Gaynor, William T. Gaynor, 
and Edward H. Gaynor and Anson M. Bangs the plaintiff 
had fraudulently advertised for bids for said contracts of 
October 8,1896, heretofore mentioned, and had permitted to 
be put into the construction of the work therein provided 
for, certain mattresses and stone not contracted for 
10 in said contracts and had, on the 6th day of July, 
1897, caused to be paid out of the monies of the 
United States $230,749.90 on account of the work for the 
improvement of the Savannah Harbor and on said date the 
sum of $345,000.00 to the contractor therefor on account of 
work in Cumberland Sound, Georgia, and Florida, in pur¬ 
suance of said contract of October 8, 1896, providing there¬ 
for. 

That said Attorney General, relying iwt upon the record 
of said court martial, but upon the private secret records of 
said Attorney General which were used by him in violation 
of law in the consideration of the said record of the court 
martial proceedings, recommended that the finding of guilty 
upon the charges and specifications relating to the said 
contracts of October 8, 1896 (said contracts being referred 
to as those of September, 1896, in the report of said Attor¬ 
ney General) and the finding and sentence of the court with 
respect thereto should be approved. 
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12. Plaintiff avers that he was not and is not ^ilty of 
any of the charges made against him before said court mar¬ 
tial, or any of the charges of which he was convicted. 

ik Plaintiff avers that on the 29th of September, 1899, 
Elihu Boot, then Secretary of War, relying upon the report 
of the said Attorney General, so made as aforesaid, signed 
the following order: 

‘ ‘ The record of the proceedings of the general court-mar¬ 
tial in the foregoing case of Captain Oberlin Carter, 
Corps of Engineers, having been submitted to the Presi¬ 
dent, the following are his orders thereon: ' 

The findings of the court-martial in the matter of the 
foregoing proceedings against Captain Oberlin ]M1. Carter, 
Corps of Engineers, U. S. Army, are hereby approved as to 
all except the following: ' 

Charge 2. Specifications seven, eight, nine and ten. 
11 Charge 3. Specifications three, four, five, six, seven, 
nine, eleven, and twenty-two, 

which are disapproved. And the sentence imposed by the 
court-martial upon the defendant, Oberlin M. parter, is 
hereby approved. 

Elihu Boot^ 

Secretary of War, 

Executive Mansion, • i 

Washington, D. C., September 29,1899. | 

Approved and confirmed. 

William McKijc^rLEY.’^ 

14. Plaintiff avers that under the statutes of the United 
States and under the laws and rules governing the army 
of the United States, no right of appeal or review exists on 
the part of the plaintiff from said sentence so imposed upon 
the plaintiff and that said sentence of said court ipartial so 
approved by the Secretary of War has since said date stood 
upon the records of the Army of the United States against 
the plaintiff. 

15. Plaintiff further avers that as the result of isaid sen¬ 
tence of said court martial plaintiff was for five ybars con¬ 
fined in the penitentiary at Fort Leavenworth, Kansas; that 
since his release from such confinement he has nevor ceased 
in his efforts to procure a hearing before some competent 
court as to the charges of misconduct so made agaiist plain¬ 
tiff; that he has petitioned the proper officers of the United 
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States Army for a hearing so that he might establish his 
innocence of said charges; that he has petitioned various 
committees of Congress to grant to plaintiff a hearing so 
that he might prove his innocence; that because of said sen¬ 
tence plaintiff has been deprived of his property and de¬ 
prived of his association with his former friends and fellow 
officers in the United States Army and has been and will 
continue to be deprived of an opportimity to earn his liveli¬ 
hood by the practice of his profession as an engineer; that 
he has been held up to the scorn and contumely of his 
12 fellow citizens,—all as the result of the sentence of 
said court martial so obtained by fraud and the ap¬ 
proval of which by the Secretary of War of the United 
States was induced by false and fraudulent statements so 
made by the Attorney General of the United States, which 
false and fraudulent statements plaintiff has never had the 
opportunity to refute; that plaintiff has been without means 
to employ counsel to set aside said finding of said court 
martial and said sentence so imposed by said court martial 
and to restore himself to his former position as an officer 
in the United States Army, and that it is only by reason of 
the help of friends that he is now for the first time enabled 
to present to this or any other court the facts set forth in 
this, the plaintiff’s bill of complaint. 

16. Plaintiff avers that he is now eighty years of age; 
that by reason of the unlawful and void action of said court 
martial and by reason of the fraudulent and unlawful action 
of the Attorney General of the United States above set 
forth, and the approval of the findings of said court martial 
by the Secretary of War, as the result of the recommenda¬ 
tion of the then Attorney General of the United States the 
plaintiff has been deprived of his property, of his oppor¬ 
tunity to practice his profession as an engineer, and of the 
confidence and friendship of his associates and fellow citi¬ 
zens ; that on account of the advanced age and the poverty 
of the plaintiff there now remains to plaintiff no advantage 
by this action other than the right to remove the stain upon 
his name and honor as the result of the unlawful action 
heretofore set forth; that plaintiff desires before his death, 
which must in the ordinary course of life occur within the 
next few years, to be given an opportunity to prove that the 
accusations and charges against the plaintiff made before 
said court martial were untrue and tl'iat its finding and the 
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approval thereof were procured by fraud and con- 

13 nivance and by the unlawful conspiracy of members 
of said court martial and of certain of the enemies of 

plaintiff. That on or about the year 1900 the plaintiff was 
indicted in the District Court of the United States at Sa¬ 
vannah, Georgia, for the crimes and offenses mentioned in 
said charges so presented before said court martial; that 
plaintiff has since the date of said indictment persistently 
requested the Department of Justice of the United States 
to try plaintiff upon said indictment so that plaintiff might 
have an opportunity to show in a court of justice, where the 
proceedings would be conducted in accordance vnth. law, 
that he was innocent of said charges, but that said Depart¬ 
ment of Justice has persistently refused to try the plaintiff 
upon said charges so set forth in said indictment, Assigning 
as a reason therefor that if plaintiff should be acquitted of 
said charges in said indictment, the result of such a trial 
would reflect upon the honor of the United States Army. 

Wherefore, inasmuch as the plaintiff is without remedy 
save and except in a court of equity where matters of this 
sort are cognizable and relievable, plaintiff prays: 

1. That upon proof being made by this plaintiff of the 

allegations of this amended bill of complaint, a decree may 
be-entered herein setting aside the finding and sentence of 
the said court martial. | 

2. That the defendant, the present Secretary of War of 

the United States, be ordered and directed by this Honor¬ 
able Court to cancel the approval of the proceedings and 
sentence of the court martial, which would restore j the plain¬ 
tiff to his rank as Captain in the Corps of Engineers of the 
United States Army. i 

3. That this court do enter its decree finding that the 
finding and sentence of said court martial was! void and 
procured by fraud, and that the approval of th^ same by 
the Secretary of War was obtained by the plaintiff being 
deprived of his constitutional right to confront j witnesses 

against him through the action of the then Attorney 

14 General of the United States. I 

4. That the plaintiff may have such other, further 
or different relief in the premises as equity may require 
and as to this court shall seem meet. ! 

OBEELIN M. CAETER 

Plaintiff pro se. 
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State of Illinois, 

County of Cook, ss: 

Oberlin M. Carter, being first duly sworn, deposes and 
says that he is the plaintiff in the above cause; that his 
signature is subscribed to the foregoing second amended 
bill of complaint; that he is familiar with the contents 
thereof and that the matters and things therein contained 
are true in substance and in fact except such matters and 
things as are set forth on information and belief and that 
as to such matters and things affiant verily believes the 
same to be true. 

OBERLIN M CARTER 


Subscribed and Sworn to before me this 23rd day of Octo¬ 
ber, A. D. 1936. 


ROBT L BENSON 


Notary Public in and for Cook County, Illinois. 


(Notarial Seal.) 

My commission expires May 31, 1940. 


15 State of Illinois, 

Cook County, ss: 

I, Michael J. Flynn, County Clerk of the County of Cook, 
Do hereby certify that I am the lawful custodian of the 
official records of Notaries Public of said County, and as 
such officer am duly authorized to issue certificates of ma¬ 
gistracy, that Robt. L. Benson whose name is subscribed 
to the annexed Jurat, was at the time of signing the same, 
a Notary Public in Cook County, duly commissioned, sworn 
and acting as such, and authorized to administer oaths and 
to take acknowledgments and proofs of deeds or convey¬ 
ances of lands, tenements or hereditaments, in said State of 
Illinois, all of which appears from the records and files in 
my office; that I am well acquainted with the handwriting of 
said Notary, and verily believe that the signature to the 
said Jurat is genuine. 

IN TESTIMONY WHEREOF, I have hereunto set my 
hand and affixed the seal of tie County of Cook at my 
office in the City of Chicago, in the said County, this 23 day 
of October 1936. 

MICHAEL J FLYNN 

(Seal) County Clerk. 
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16 Motion to Dismiss Second Amended Bill of 

Complaint I 

Filed November 16,1936 | 

• • • « « • 

Comes now the defendant, by his attorneys, and moves 
the Court to dismiss the second amended bill of complaint 
filed herein, and for reason therefor says: 

1. No cause of action cognizable by a civil court is stated. 

2. The cause of action, if any, is barred by laches. 

3. An Equity Court should not entertain the I cause of 
action inasmuch as a remedy is provided for in the Court 
of Claims. 

4. For other good and sufficient reasons apparent on the 
face of the bill. 

LESLIE C. GAENETT 

United States Attorney, 

HOWAED BOYD | 

Assistant United States Attorney. 
Attorneys for the Defendant, 

Reply of Plaintiff in Opposition to Motion of Defendant to 
Dismiss Plaintiff^s Second Amended Bill of Complaint, 

Filed November 30,1936 | 

« • • ♦ ♦ • #!♦ 

I 

Comes now the plaintiff and moves the court to dismiss 
the motion of defendant to dismiss plaintiff ts second 
amended bill of complaint, and as reasons therefor says: 

1. The cause of action stated by plaintiff is cognizable in 

the civil courts. i 

2. The cause of action stated by plaintiff is not barred 

by laches. ! 

* 3. The remedy sought by plaintiff is not provided 

17 for in the Court of Claims, but in this court. 

4. There are no reasons, either on the fhce of the 
bill, or elsewhere, why the action sought by plaintiff should 
not be heard and determined in this court. | 

OBEELIN M. CAETEE 

Plaintiff^ pro se 
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Final Decree Dismissing Seco'nd Amended BiU of 

Complaint 

Filed December 21,1936 

This cause came on to be heard at this term and upon 
consideration thereof, it is by the Court this 21st day of 
December, 1936, 

ADJUDGED, OEDERED and DECREED that the same 
be, and it is hereby dismissed. 

JOSEPH W. COX 

Justice, 

From the foregoing the plaintiff notes his appeal in open 
court, and bond for costs is fixed at $100.00 or in lieu 
thereof a deposit of cash in the sum of $50.00. 

JOSEPH W. COX 

Justice. 

Dec 21, 1936 

Memorcmdum 


January 15, 1937 

Bond ($100) on appeal approved and filed. 

18 Assignment of Errors 

Filed January 15, 1937 

• ••**•* « 

And now comes Oberlin M. Carter, pro se, and says that 
in the record and proceedings in the above cause in the 
District Court of the United States for the District of Co¬ 
lumbia there is manifest error in the following particulars: 

1. The said District Court erred in sustaining the motion 
of the defendant to dismiss the second amended bill of com¬ 
plaint herein. 

2. The said District Court erred in not overruling the 
motion of the defendant to dismiss the second amended bill 
of complaint herein. 

3. The said District Court erred in dismissing the bill 
of complaint herein for want of equity. 
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4. The said District Court erred in holding that it did 
not have jurisdiction to grant the relief sought: by the 
second amended bill of complaint herein. 

For all of which reasons the said Oberlin M. ■ Carter, 
plaintiff in the above entitled cause and appellant herein, 
prays that the said Circuit Court of Appeals shall! reverse 
the decree or judgment entered in the cause in the District 
Court aforesaid and may remand said cause to the said 
District Court with directions to said court to overrule said 
motion of the defendant and appellee herein and to answer 
said second amended bill of complaint by a short d^y to be 
fixed by the court. 

OBERLIN M. CARTER 
Plaintiff and Appella/nt pro se. 

I 

19 Designation of Record 

Filed January 15,1937 

* • • • « • « i« 

To the Clerk of the District Court of the United States for 
the District of Columbia, and | 

Clerk of the United States Circuit Court of Appeals for 
the District of Columbia: 

OBERLIN M. CARTER, plaintiff in the District Court 
aforesaid, and appellant in the United States Circuit Court 
of Appeals for the District of Columbia, requests;that the 
Clerk of the said District Court include in the transcript of 
record on appeal, and that the Clerk of the said Court of 
Appeals print in the record the following: 

1. Placita. I 

2. Second amended bill of complaint of the plaintiff. 

3. Motion of the defendant and appellee, Harry H. Wood¬ 
ring, Secretary of War of the United States, to dismiss the 
second amended bill of complaint, together with the points 
and authorities filed in support of said motion if the prac¬ 
tice of this court requires that said points and authorities 
be included in the transcript of the record. 

4. Reply of plaintiff in opposition to motion of d^fend^t 
to dismiss plaintiff’s second amended bill of cbmplaint, 
together with the memorandum of points and authorities in 
opposition to defendant’s motion if the practice of this 
court requires the inclusion of said memorandum qf points 
and authorities in the transcript of the record. ! 
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5. Decree or judgment of the District Court of the United 
States sustaining defendant’s motion to dismiss the second 
amended bill of complaint. \ 

6. Order allowing appeal by the plaintiff to the 

20 United States Circuit Court of Appeals for the Dis¬ 
trict of Columbia. 

7. Appeal bond. 

8. Designation of record. 

9. Assignment of errors filed by plaintiff and appellant. 

OBERLIN M. CARTER 
Plaintiff and Appellant, pro se, 

21 District Court of the United Staes for the 

District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of 
the United States for the District of Columbia, hereby 
certify the foregoing pages numbered from 1 to 20, both 
inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 61238 
in Equity, wherein Oberlin M. Carter is Plaintiff and Harry 
H. Woodring, Secretary of War of the United States is 
Defendant, as the same remains upon the files and of record 
in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 29th day of January, 1937. 

i C. E. STEWART, 

Cleric. 

Seal: District Court of the United States for the District 
of Columbia. 

Endorsement on cover: No. 6904. Oberelin M. Carter, Ap¬ 
pellant, vs. Harry H. Woodring, Secretary of War of the 
United States. United States Court of Appeals for the Dis¬ 
trict of Columbia Filed Jan 30, 1937 Moncure Burke, 
Clerk. 
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United States Court of Appeals for 
the District of Columbia 

I 

JANUAEY TEEM, 1937. 

No. 6904 

i 

I 

I 

OBERLIN M. CARTER, APPELLANT, 

I 

VS. I 

HARRY H. WOODRING, SECRETARY OF WAR OF THE 

UNITED STATES, APPELLEE. 


APPEAL FEOM TECE DISTRICT COURT OF THE UTHITED STATES FOE THE 

DISTRICT OF COLUMBIA. 


STATEMENT OF THE CASE. 


Appellant on October 26, 1936 filed in the District Court 
of the United States for the District of Columbia his bill 
of complaint making Harry H. Woodring, Secretary of 
War of the United States, defendant thereto. 

i 

In said bill of complaint appellant alleged that for many 
years prior to December 2, 1897 he was a Captain in the 
Corps of Engineers of the United States Army^ that from 
the year 1884 until July of 1897 he had been s^tipned at 
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Savannali, Georgia, in charge of harbor improvements then 
being constructed at Savannah, Georgia, and at Cumber¬ 
land Sound, Georgia and Florida, such improvements being 
performed under the provisions of Acts of Congress pro¬ 
viding for the improvement of the harbors in the river and 
harbor district, usually called the Savannah District; that 
during all of the time that appellant was in charge of said 
work of harbor improvement in the so-called Savannah 
District, he had performed his duties as the Supervising 
Engineer in charge of improvements in an honest, faithful 
and upright manner; that at no time in the performance 
of such duties had he departed in any manner whatsoever 
from his line of duty as the Supervising Engineer in charge 
of such work. 

The bill of complaint of appellant further alleged that 
on the 8th day of October, 1896, in accordance with certain 
Acts of Congress, and with the approval of his superior 
officers, he caused to be let to the Atlantic Contracting 
Company two certain contracts, one for further work in 
the improvement of Savannah Harbor and one for further 
work in the improvement of the entrance to Cumberland 
Sound; that these contracts were let in open competition to 
the lowest bidders in accordance with Acts of Congress 
and in accordance with the practice of the Corps of Engi¬ 
neers of the United States Army, and were so let with the 
full knowledge and approval of appellant’s superior offi¬ 
cers; that thereupon the Atlantic Contracting Company • 
proceeded under the superintendence of appellant with the 
performance of said contracts until the time of the appoint¬ 
ment of appellant by the President of the United States as 
Military Attache to the American Embassy in London, 
England, and also as Army Engineer Member of the Nica¬ 
ragua Canal Commission; that thereupon appellant was 
relieved, at his own request, of his duties as Supervising 
Engineer in the Savannah District and a successor to ap- 
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pellant was appointed, sucli successor taking cli^rge of the 
work of supervision of the improvement of said harbors 
in the Savannah District in the month of July, 1897. 

Said bill of complaint further averred that i appellant, 
in the performance of the work of improvement of said 
harbors, had conducted the same successfully ih a manner 
that was regarded as a triumph of engineering skill, and 
that such work brought to plaintiff the universal approval 
of all engineers, both in this country and abroad, and that 
as a result thereof appellant enjoyed the confidence of his 
superior officers and a reputation for skill in his profes¬ 
sion, and for honor amongst his fellow citizens. I 


The bill of complaiut further averred that for some rea¬ 
son unknown to appellant he had incited the anilnosity and 
enmity of his successor in said position and that said suc¬ 
cessor, conspiring with certaiu officers of the Corps of En¬ 
gineers in the United States Army, and with divers other 
persons, secretly manufactured charges of improper con¬ 
duct on the part of plaintiff in the conduct of the work of 
improvement of said rivers and harbors and in' the letting 
of the contracts therefor; that as a result of theiconspiracy 
of said successor to appellant with said bthet officers, a 
general court-martial was convened on Janua^ 3, 1898, 
at Savannah, Georgia, to hear and decide the ! charges of 
improper conduct on the part of appellant ini connection 
with said work; that said court-martial consisted of thir¬ 
teen officers of the United States Army; that the Presiding 
Judge of said court was an enemy of appellant; that 
through the influence of the successor of appellant as engi¬ 
neer in charge of said harbor and river improvements and 
of his co-conspirators, there were appointed j upon said 
court-martial many members who were under the influence 
of and subservient to their superior officers who were un¬ 
friendly to appellant, and that certain of the members of 
said court-martial were instructed by their si^perior offi- 
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cers, likewise unfriendly to appellant, to procure the con¬ 
viction of appellant by said court-martial regardless of the 
evidence which might be produced before that tribunal. 

Said bill of complaint avers the following irregulari¬ 
ties and fraudulent acts with reference to the conduct of 
said court-martial: 

(a) That the Judge Advocate, charged with the presen¬ 
tation of the evidence before said court-martial, secretly 
conspired with the Presiding Judge of said court-martial 
and with witnesses for the prosecution to secure the con¬ 
viction of plaintiff by said court-martial. 

(b) That in pursuance of the conspiracy between the 
Presiding Judge and said Judge Advocate, the private pa¬ 
pers of appellant were seized and presented to said court- 
martial. 

(c) That official records were abstracted from the United 
States Engineer Office so that the same could not be pro¬ 
cured by appellant as proof to contradict the false charges 
made against him during the course of said court-martial. 

(d) That witnesses who otherwise would have been 
available to appellant were by threats and coercion of said 
conspirators prevented from appearing before said court- 
martial and testifying on behalf of appellant. 

(e) That evidence known to be false by the Judge 
Advocate and the Presiding Judge of said court-martial 
was offered against appellant. 

That as a result of said conspiracy appellant did not re¬ 
ceive a fair trial at the hands of said court-martial and the 
finding of said court-martial was not made in accordance 
with the laws or rules and regulations of the United States 
Army. 

The bill of complaint further avers that four classes of 
charges against appellant were heard before said court- 
martial, the first charge containing two specifications, the 
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second charge containing ten, the third charge containing 
twenty-three and the fourth charge containing two specifi¬ 
cations, said specifications relating to discordant and dis¬ 
connected matters allegedly arising during the progress of 
the work of improvement of said rivers and hg-rhors, and 
were so drawn as to prejudice such members of 'said court- 
martial as were impartial as between the appellant and his 
accusers; that as a result of said conspiracy on the part of 
the successor of appellant as Supervising Engineer, and 
of the Presiding Judge and Judge Advocate of said court- 
martial, the finding of said court-martial was that appel¬ 
lant was guilty of all of the charges presented by said 
court-martial except upon three specifications!; that said 
finding was made upon the 28th day of April, 1898, and was 
to the effect that appellant should be fined $5;000.00, dis¬ 
missed from the service of the United States and be con¬ 
fined at hard labor at such place as the proper authority 
might direct for a period of five years, and that the crime, 
punishment, name and place of abode of appellant should 
be published in newspapers in and about the station and 
in the state from which the appellant came or where he 
then usually resided. i 

The bill of complaint further averred that after the com¬ 
ing in of the finding of the said court-martial the same was 
submitted to the President of the United States for his ap¬ 
proval or disapproval in accordance with the laws and prac¬ 
tice governing courts-martial; that the then president of 
the United States submitted the same, and the record of 
the evidence taken before said court, to thei Honorable 
Wayne McVeagh who advised the then President of the 
United States that the record of the testimony taken be¬ 
fore the said court-martial did not justify its approval; 
that thereupon the President submitted said record to the 
Honorable George F. Edmunds for the purpose of deter¬ 
mining whether the same should be approved and that the 
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said George F. Edmunds in due time reported to the said 
President that the charges against appellant had not been 
established by that degree of evidence which warranted a 
conviction; that thereupon the President in turn referred 
the record of said court-martial proceedings to the then 
Attorney General of the United States for his recommen¬ 
dation, and that the said record was held by the said At¬ 
torney General until the 29th day of September, 1899; that 
during the time the said record was so held by the Attorney 
General of the United States he, the said Attorney General, 
sought the consent of appellant, through his then counsel, 

I to conduct an examination independent of the evidence be¬ 
fore said court-martial in order to determine whether the 
said charges of which appellant had been convicted by said 
court-martial were in fact true; that appellant’s counsel 
refused to assent to said request of said Attorney General 
unless appellant be given an opportunity to refute any evi¬ 
dence so procured and to confront any witnesses who might 
offer evidence against him; but that nevertheless the said 
Attorney General did secretly employ alleged accountants 
and detectives in the investigation of said charges, who 
from time to time reported to said Attorney General and 
whose reports were kept secret by said Attorney General, 
and whose reports in reference to the affairs of the appel¬ 
lant were not subject to the inspection of appellant, and 
appellant was denied the right to controvert said reports 
so made to the Attorney General. 

Said bill of complaint further averred that as the result 
of said investigation by said detectives and accountants so 
made to the Attorney General, and which reports appellant 
could not controvert because he was kept in ignorance 
thereof, the Attorney General, in reliance upon said re¬ 
ports, (which reports were false and were procured to be 
made by the very conspirators who had preferred said 
charges against said appellant), on the 29th of September, 
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1899, recommended to the President that all of the findings 
of said court-martial should be disapproved except those 
findings to the effect that in violation of the statutes of the 
United States and in conspiracy with the Atlantic Contract¬ 
ing Company and certain of its officers and sl^ckholders, 
appellant had fraudulently advertised for bids fbr said con¬ 
tracts of October 8, 1896, heretofore mentioned, and had 
permitted to be put into the construction of the work there¬ 
in provided for certain mattresses and stone of a character 
not contracted for in said contracts, and had paid out upon 
said contracts the sum of approximately Fiye Hundred 
Seventy-five Thousand Dollars ($575,000.00) to the con¬ 
tractors therefor on account of the work in Savannah Har¬ 
bor and Cumberland Sound, done under the two contracts 
of October 8, 1896, for the improvement thereof. 


That said Attorney General, relying not upon the record 
of said court-martial before whom appellant was tried, but 
upon the private secret records of said Attorney General 
so used by him in violation of law in the consideration of 
said record of the court-martial, recommended n finding of 


guilty upon the above charges and specifications relating 
to the said two contracts of October 8, 1896, and a recom¬ 


mendation that the finding and sentence of 


the court- 


martial with reference thereto should be approved. 


Appellant averred that on the 29th of September, 1899, 
the Secretary of War, in reliance upon the report of the 
said Attorney General, signed an order approvmg the find¬ 
ings of the court-martial except as to twelve specifications, 
which twelve specifications were disapproved, and said 
order approved the sentence imposed by said court-martial 
upon appellant; that on the same date the order of the 
Secretary of War was approved by the President. 

The bill of complaint averred that under the! statutes of 
the United States and under the laws and rulek governing 
the Army, no right of appeal or review exists upon the 
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part of appellant from said sentence so imposed npon ap¬ 
pellant, and that said sentence of said court-martial so ap¬ 
proved by the Secretary of War has since said date stood 
upon the records of the Army of the United States against 
appellant; that appellant averred in said bill of complaint 
that he was not guilty of any of the charges made against 
him before said court-martial, or of any of the charges of 
which he was convicted, but that as a result of said sentence 
of said court-martial he was confined in the penitentiary 
at Fort Leavenworth, Kansas, for five years; that during 
and since his release from such confinement he has never 
ceased in his efforts to procure a public hearing before 
some competent tribunal as to the charges of misconduct 
so made against him; that he has petitioned the Comman- 
der-in-Chief of the United States Army for a hearing in 
order to establish his innocence; that he has petitioned 
various committees of Congress to grant him a hearing so 
that he might prove his innocence; that he has been de¬ 
prived of his property and of his association with his for¬ 
mer friends and fellow officers in the United States Army 
and has been, and will continue to be, deprived of an oppor¬ 
tunity to earn his livelihood by the practice of his profes¬ 
sion as an engineer; that he has been held up to the scorn 
and contumely of his fellow citizens—all as the result of 
the sentence of said court-martial so obtained by fraud, the 
approval of which by the Secretary of War of the United 
States was induced by the false and fraudulent statements 
so made by the Attorney General of the United States, 
which false and fraudulent statements appellant has never 
had the opportunity to refute; that because of his poverty 
appellant has been without means to employ counsel to aid 
Tiim in having set aside the finding of said court-martial, 
and that it is only by reason of the help of friends that he 
is now for the first time enabled to present to the court the 
facts set forth in his bill of complaint. 
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Appellant further avers in the bill of complaint that on 
or about the year 1900 appellant was indicted in the Dis¬ 
trict Court of the United States at Savannah; Georgia, 
for the offenses mentioned in said charges of wmch appel¬ 
lant was convicted before said court-martial; that since the 
date of said indictment appellant has persistently| requested 
the Department of Justice of the United States to try him 
upon said indictment so that appellant might have an op¬ 
portunity to show in a court of justice, where the proceed¬ 
ings would be conducted in accordance with law, that he 
was innocent of said charges; but that said Department of 
Justice has persistently refused to try appellant! upon said 
charges so set forth in said indictment, assigning as a rea¬ 
son therefor that if appellant should be acquitted of said 
charges the result of such trial would reflect: upon the 
honor of the United States Army. 

In his bill of complaint appellant asked: 

(1) That a decree be entered setting aside the find¬ 
ing and sentence of said court-martial. 

(2) That the defendant be ordered and (greeted by 
the District Court to cancel the approval of the pro¬ 
ceedings and sentence of said court-martial. 

(3) That the court enter its decree finding that the 

finding and sentence of said court-martial was void 
and was procured by fraud, and that the approval of 
the same by the Secretary of War was obtained by rea¬ 
son of appellant being deprived of his constitutional 
right to confront witnesses against him, though the 
action of the Attorney General. | 

Said bill of complaint also contained a prayer for general 
relief. 

The defendant filed a motion to dismiss the bill of com¬ 
plaint (Rec. 13) settingup: 

(1) That no cause of action cognizable; by a civil 
court is stated. 

(2) That the cause of action, if any, is barred by 

laches. I 


! 
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(3) That an equity court should not entertain the 
cause of action inasmuch as a remedy is provided for 
in the Court of Claims. 

(4) For ‘‘other good and sufficient reasons” ap¬ 
parent on the face of the bill. 

The District Court of the United States, upon the hear¬ 
ing upon said motion to dismiss, entered an order on De¬ 
cember 21, 1936, to the effect that said bill of complaint 
should be dismissed. This order was entered without writ¬ 
ten opinion by the lower court. 
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ERRORS RELIED UPON. 


It is the contention of appellant that the lower court 
erred in the following particulars: 

(First): The learned Justice before whom said motion 
to dismiss was argued, indicated that he felt the court was 
without jurisdiction to hear and determine the issues pre¬ 
sented by the bill of complaint. In this connection appel¬ 
lant desires to state that he does not seek in this case to 
have this court review or determine the question of the 
sufficiency of the evidence presented before i said court- 
martial. This, he concedes, is beyond the power of this 
court. However, appellant does contend that it is the duty 
of a court of equity to determine: 

(a) As to whether the said court-martial was prop¬ 
erly convened. 

(b) As to whether the admitted action of the Judge 
Advocate and of the Presiding Judge of said court- 
martial, in conspiring to convict appellant; in seizing 
the private papers of appellant and presenting them 
to said court-martial; in offering perjured testimony 
known to be false by the Judge Advocate and the Pre¬ 
siding Judge; in abstracting from the Savannah 
Engineer office records which they knew would prove 
the innocence of appellant so as to prevent him from 
producing them before said court-martial; do not 
render the whole proceedings void ah initio, 

(c) As to whether when, in accordance with the 
statutes and rules governing courts-martial, the record 
of said court-martial is presented to the President of 
the United States and he has been twice advised by 
eminent counsel that said record does not justify an 
approval thereof by the Commander-in-Chief of the 
United States Army, said record is then' referred to 
the Attorney General of the United States; and said 
Attorney General, in violation of his duty and over the 
protest of counsel for appellant, conducts! a secret in- 
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vestigation of charges against appellant; and the in¬ 
vestigators employed by the said Attorney General, 
conspiring with the very conspirators who originally 
procured the filing of charges against appellant, made 
false reports to said Attorney General; and the At¬ 
torney General, not in reliance upon the finding of 
the court-martial, but in reliance upon said false re¬ 
ports of his investigators and accountants, recom¬ 
mends the approval of said court-martial and the same 
is approved as the result of said recommendation, a 
court of equity should not in good conscience hear and 
determine as to whether the constitutional rights of ap¬ 
pellant have been violated. 

{Second ): While it was not stated by the District Court 
that in its opinion the bill of complaint of appellant should 
be dismissed on the ground of laches, it was so urged by 
counsel for the appellee. Appellant insists that laches is 
necessarily 'determined by the facts in the case and that 
those facts can be determined only after the court has 
heard the persistent efforts of appellant to have some au¬ 
thority, at some place, at some time, hear and pass upon 
the charges set up by appellant in his bill of complaint. 

{Third ): That the mere fact that the Court of Claims 
may have the right to entertain a claim on the part of ap¬ 
pellant for his back salary does not bar a Court of Equity 
from setting aside a fraudulent and void order of a court- 
martial. 
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1 . I 

STATEMENT OF POINTS OF LAW AND FACTi 

Appellant has perhaps made it clear in his statements 
as to the errors relied upon that this is not an attempt to 
review the evidence or findings of an honorable court- 
martial. What appellant is seeking to do in this case is to 
have the court review the facts with reference to the or- 

I 

ganization of that court-martial; with reference to the mis¬ 
conduct of the Judge Advocate and Presiding Judge there¬ 
of ; to determine whether evidence may be presented by the 
Judge Advocate which evidence is known by the Judge 
Advocate and the Presiding Judge to be perjured; whether 
the Judge Advocate may suppress evidence by abstracting 
records which he knew, if left in the record, coidd be used 
to establish the innocence of appellant; and whether wit¬ 
nesses can be intimidated by threats so as to prevent their 
attendance to testify to facts favorable to the: appellant. 
All of these offenses are alleged in the bill of bomplaint, 
and for the purposes of this hearing must be admitted to 
be true (Eec. 5 and 6). I 

It is the contention of appellant that if these facts be 
proven it is the duty of a Court of Equity to hold as void 
ah initio the proceedings of the court-martial which sat in 
judgment upon appellant. Appellant does not s6ek to have 
this court review the testimony presented before the court- 
martial. It is conceded that if the proceedings before that 
body were simply irregular; if the court-martial erred 
honorably in the admission of evidence or in the exclusion 
of evidence; or even if the testimony did not \^arrant the 
finding of the court-martial; nevertheless, no appeal 
therefrom being provided by law, its finding is final and 


I 

I 

i 
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binding upon appellant. But this rule is subject to this 
exception: that if, as in tbe case at bar, the court-martial 
was organized and proceeded in fraud; that if it disre¬ 
garded tbe constitutional rights of appellant by seizing bis 
private papers and using tbe same before said court-mar¬ 
tial; that if tbe Judge Advocate and tbe Presiding Judge 
of said court conspired at secret meetings to convict ap¬ 
pellant regardless of tbe evidence; that if tbe Judge 
Advocate fraudulently abstracted from tbe public records 
documents wbicb would bave proven tbe innocence of ap¬ 
pellant, and intimidated and brow-beat witnesses so as to 
prevent tbeir attendance and tbeir giving of evidence 
favorable to appellant, then a court of equity will say, not 
that its finding is voidable, but that tbe whole proceedings 
are void ah initio. 

But we are not limited to tbe proceedings before tbe 
court-martial proper, for tbe approval of tbe finding and 
sentence of tbe court-martial by tbe President of tbe United 
States is just as much a part of tbe proceedings as is tbe 
taking of testimony, tbe bearing of arguments, and tbe 
verdict of tbe court-martial. 

If we come to examine into tbe manner in wbicb tbe ap¬ 
proval by tbe President of tbe United States of said court- 
martial proceedings was obtained, we find an even greater 
irregularity and fraud upon tbe rights of appellant than 
in tbe case of tbe court-martial, wbicb admittedly was 
dominated by tbe enemies of appellant. (See Rec. 7 and 8.) 
At that point in tbe bill of complaint we find that tbe Pres¬ 
ident of the United States referred this record to two 
eminent advocates, both of whom advised tbe President 
that tbe record did not justify tbe sentence of tbe court- 
martial (Rec. 7). Thereupon, tbe record was in turn re¬ 
ferred to tbe then Attorney General of tbe United States 
who held tbe matter under advisement for over a year and 


I 


15 I 

i 

who sought the consent of appellant to conduct an examina¬ 
tion independent of the court-martial to determine whether 
the charges presented to the court-martial were in fact true. 

Upon appellant’s refusal to assent to said investigation 
by the Attorney General unless given an opportunity to 
confront the witnesses and refute any evidence which might 
be offered in support of the charges, said Attorney General 
nevertheless did employ secretly accountants and detectives 
in the investigation thereof. The reports to the Attorney 
General so made by said detectives and accountants are 
alleged to have been false and procured to have been made 
by the very conspirators who had made charges against 
appellant (Eec. 8). I 

In reliance upon the reports so made by said alleged 
detectives and accountants, the Attorney General of the 
United States recommended to the President of the United 
States on the 29th of September, 1899, that he approve said 
court-martial’s findings and sentence in certain particulars, 
and it was in reliance upon that report of the Attorney 
General, it is stated in the biU of complaint, that the Sec¬ 
retary of War with the approval of the President entered 
an order dismissing appellant from the United States Army 
and imposing a fine and a severe sentence of imprisonment. 

It is the contention of appellant that even if the proceed¬ 
ings before the court-martial proper had been conducted in 
accordance with law and without the fraud which actually 
permeated all of its proceedings, nevertheless, the procur¬ 
ing of the approval of the sentence of that body in the 
manner in which it is set forth in the bill of complaint 
rendered the entire proceedings utterly void ab initio. 

It was argued by appellee in the court below that the 
court was without jurisdiction because the Action of a 
Secretary of War, done with the approval of the President, 


I 


I 
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is not subject to review by any court. Bnt in tbe case of 
United States v. Lee, 106 U. S. 220, 

Mr. Justice Miller, speaking of tbe power of a Court of 
Equity, said: 

‘‘No man in this country is so high that he is above 
the law. No officer of the law may set that law at de¬ 
fiance, with impunity. All the officers of the Govern¬ 
ment, from the highest to the lowest, are creatures of 
the law and are bound to obey it. 

It is the only supreme power in our system of gov¬ 
ernment, and every man who, by accepting office, par¬ 
ticipates in its functions, is only the more strongly 
bound to submit to that supremacy, and to observe the 
limitations which it imposes upon the exercise of the 
authority which it gives. 

Courts of justice are established not only to decide 
upon the controverted rights of the citizens as against 
each other, but also upon rights in controversy between 
them and the Government, and the docket of this 
court is crowded with controversies of the latter class. 

Shall it be said, in the face of all this, and of the 
acknowledged right of the judiciary to decide in proper 
cases, statutes which have been passed by both 
branches of Congress and approved by the President, 
to be unconstitutional, that the courts cannot give 
remedy when the citizen has been deprived of his prop¬ 
erty by force, his estate seized and converted to the use 
of the Government without any lawful authority, with¬ 
out any process of law and without any compensation, 
because the President has ordered it and his officers 
are in possession? 

If such be the law of this country, it sanctions a 
tyranny which has no existence in the monarchies of 
Europe, nor in any other government which has a just 
claim to well regulated liberty and the protection of 
personal rights.” 

An instructive and I believe a leading case upon the 
power of the courts to review the action of the military and 
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naval authorities where orderly and honest procedure has 
been disregarded is the case of i 

i 

Ex parte Milligan, 71 U. S. 2. I 

Space will not permit extensive quotations from the 
opinions of Mr. Justice Davis and Chief Justice Chase in 
the Milligan case. I shall rely upon this court to examine 
that opinion. I cannot, however, refrain from citing the 
following quotation from the opinion of Mr. Justice Davis: 

‘^It is the birthright of every American citizen when 
charged with crime to be tried and punishec^ according 
to law.’’ 

And Chief Justice Chase, in his concurring opinion, stated: 

‘‘There is no law for the government of the citizens, 
the armies or the navies of the United States within 
American jurisdiction which is not contained in or de¬ 
rived from the Constitution.” I , 

In the Milligan case the Supreme Court held that neither 
the President nor any other officer of the Army is be¬ 
yond and above the law, as is now contended by counsel for 
the defendant in this case. 

In the case of Arrowsmith v. Gleason, 129 U. S. 86, in 
speaking of the right of a court of equity to set aside even 
a judgment of a court of law, the Supreme Court uses the 
following language: | 

‘ ‘ The most solemn transactions and judghaents may, 
at the instance of the parties, be set aside or rendered 
inoperative for fraud. The fact of being ai party does 
not estop a person from obtaining in a court of equity 
relief against fraud. It is generally parties that are 
the victims of fraud. The court of chancei^ is always 
open to hear complaints against it, whether committed 
in pais or in or by means of judicial proceedings. In 
such cases the court does not act as a court of review, 
nor does it inquire into any irregularities or errors of 
proceedings in another court; but it wiU scrutinize the 
conduct of the parties and if it finds that they have 
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been guilty of fraud in obtaining a judgment or decree, 
it will deprive them of the benefit of it and of any in¬ 
equitable advantage which they have derived under 

it • • * 

If a case of fraud be established equity will set aside 
aU transactions founded upon it, by whatever macHn- 
ery they may have been effected, and notwithstanding 
any contrivances by which it may have been attempted 
to protect them. It is immaterial, therefore, whether 
such machinery and contrivances consisted of a decree 
of equity, and a purchase under it, or of a judgment at 
law, or of other transactions between the actors in the 
fraud.’’ 

In commenting upon the duty of a juror in a trial in a 
court of law the court says in 

United States v. Chaffee, et al. Fed. Case 14773: 

‘‘The law does not tolerate the slightest taint of cor¬ 
ruption or the least impropriety upon the part of a 
juror, and proof that one juror has disregarded the 
obligations resting upon him and has acted corruptly 
so infects a verdict with fraud as to make it a nullity.” 

It should be remembered that under the provisions of 
the Constitution, courts-martial have been authorized by 
Congress for the trial and punishment of military offenses ; 
that such tribunals are not part of the judiciary system of 
the United States but are inferior courts of limited and 
statutory jurisdiction whose proceedings may always be 
questioned collaterally in the civil courts. See 

Dynes v. Hoover, 20 Howard 65. 

Mills V. Martin, 19 Johns 33. 

See also 28 other cases of similar import referred to in the 
United States Code Annotated, Title 10, Army, Chapter 36. 

A court-martial under the procedure which has been 
adopted by Congress consists of two constituent parts: 

(a) the officers detailed to act as members of that 
tribunal who hear the evidence and recommend a 
maximum punishment and who correspond to jurors 
in a civil court. 
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(b) the reviewing authority who may modify, ap¬ 
prove or disapprove the verdict of the tribunal (com¬ 
monly called the court-martial), but who may not in¬ 
crease the severity of the punishment, and which re¬ 
viewing authority corresponds to a judge in a civil 
court. 

This reviewing authority in the case at bar was the Presi¬ 
dent of the United States and his actions are afe much a 
part of the court-martial proceedings as are the recom¬ 
mendations of verdict and sentence by the members of the 
so-called court-martial. 

j 

In re Esmond, 5 Mackay 64. I 

Runkle v. United States, 122 U. S. 555. 

i 

To give effect to a court-martial sentence it miist appear 
affirmatively and unequivocally that it had jurisdiction; 
that all the statutory regulations governing its proceedings 
had been complied with and that its sentence i was pro¬ 
nounced conformably to law. There are no presumptions 
in its favor. I 

Runkle v. United States, supra, 

I 

It was the position of counsel representing tie defend¬ 
ant in the court below that if a court-martial oncb acquires 
jurisdiction over the person of an accused and over the 
offense charged against him its proceedings and sentence 
are valid no matter what crimes against justice are com¬ 
mitted by that body during the progress of the trial; that 
that tribunal is above and beyond the law and its proceed¬ 
ings may not be inquired into in the civil courts. | 

On the other hand, appellant contends that even though 
the court-martial had jurisdiction over him at the com- • 
mencement of the proceedings, but does not proceed in ac¬ 
cordance with law, but, as averred in the bill of! complaint 
in this case, commits crimes which are shocking land which 
were an offense not alone against the accused but against 

I 

I 

I 
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the Army and the Government, by the subornation of per¬ 
jury, by the theft of public records, by the violation of his 
oath by the Judge Advocate in conspiring with the Pre¬ 
siding Judge of said court-martial to confound that trib¬ 
unal and convict appellant regardless of what the evidence 
may be, then a court of equity may step in and say that the 
proceedings of that body are void ah initio and that an ac¬ 
tion lies against any officer who executes its judgment. 

And plaintiff also claims that when the approval of that 
void finding of the court-martial by the Commander-in- 
Chief of the Army of the United States is obtained by an 
ex-parte proceeding, in which the very conspirators who 
produced the result before the court-martial participated, 
and the approval of the Commander-in-Chief of the Army 
is obtained in that manner, then it is the duty of a Court 
of Equity to call a halt and say that no citizen of the United 
States may be deprived of his liberty, of his good name, 
and of his fortune by a proceeding which is a stench in the 
nostrils of all honest men. 

In the case of Dynes v. Hoover (20 Howard 65), Mr. 
Justice Wayne of the United States Supreme Court recog¬ 
nized the right of the civil courts to determine as to whether 
the proceedings of courts-martial have been conducted in 
accordance with the law. In commenting upon that subject 
he said; 

“Persons, then, belonging to the army and the navy 
are not subject to illegal or irresponsible courts- 
martial, when the law for convening them and directing 
their proceedings of organization and for trial have 
been disregarded. In such cases, everything which may 
be done is void—^not voidable, but void; and civil courts 
have never failed upon a proper suit to give a party 
redress, who has been injured by a void process or void 
judgment. In England, it has been done by the civil 
courts, ever since the passage of the 1 Muntiny Act of 
William and Mary, ch. 5, 3d April, 1689. And it must 


have been with *a direct reference to what (*82) the 
law was in England, that this court said ih Wise v. 
Withers, 3 Cranch, 337, that in such a case fthe court 
and the oflScers are all trespassers When we speak of 
proceedings in a cause, or for the organization of the 
court and for trials, we do not mean mere irregularity 
in practice on the trial, or any mistaken rulings in re¬ 
spect to evidence or law, but of a disregard of the es¬ 
sentials required by the Statute under which' the court 
has been convened, to try and to punish an offender for 
an imputed violation of the law. ’ ’ 


That the civil courts have heretofore taken jurisdiction 
to review and declare void the judgment of a court-martial 
where mere irregularities have occurred, see: ! 

Runkle v. United States, 122 U. S. 543. ' 


If for mere irrgularities in its proceedings the civil courts 
will hold void the judgment of a court-martial, as was done 
in the Eunkle case, can it be claimed that where! the whole 
proceedings are irregular, are tainted with fraud, and where 
appellant has been deprived of his constitutional rights, as 
appears by the admitted allegations of the biU of com¬ 
plaint in this case, that the civil courts are nevertheless 
without power to declare void the judgment of a court- 
martial? i 


To summarize the contentions of appellant with refer¬ 
ence to the fraud in this case, we cite the following from 
the allegations of the bill: ' 

(1) The court-martial was packed against the ac¬ 

cused and some of its members were ordered by their 
superior officers to convict him regardless of the evi¬ 
dence. (Rec. 5.) * I 

i 

(2) The court-martial violated the Fourth and Fifth 
Amendments of the Constitution of the United States 
by an unwarranted search and seizure of appellant’s 
private papers which were secretly and fraudulently 
used against him. (Rec. 6.) 
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(3) The Presiding Judge of said court-martial and 
the Judge Advocate assigned to present the charges 
against the appellant conspired with each other and 
with witnesses for the prosecution to manufacture and 
use false evidence against appellant and to threaten 
and coerce witnesses for appellant. (Rec. 6.) 

(4) The Judge Advocate of that court-martial se¬ 
cretly abstracted from the official files and hid from 
appellant documents which if appellant had seen per¬ 
mitted to use before the court-martial would have ex¬ 
onerated him. 

(5) When it had been determined that no evidence 
justifying the conviction of appellant had been pre¬ 
sented before the court-martial, the reviewing officer, 
the Attorney General of the United States, instituted 
and conducted a secret trial of the accused in his ab¬ 
sence, and solely upon the inferences based upon the 
forged and perjured evidence produced by the con¬ 
spirators against appellant, recommended to the Com¬ 
mander in Chief of the United States Army the ap¬ 
proval of said sentence of the court-martial, and said 
sentence was so approved in reliance upon the recom¬ 
mendation of said Attorney General. (Rec. 8.) 

Can it be said, in view of the above undisputed facts, that a 

court of equity is powerless in a case of this nature? We 

cannot believe that this court will so hold. 


II. 

THIS SUIT IS NOT BARRED BY LACHES OF APPELLANT. 

While the court below did not decide this case in reliance 
upon the doctrine that these proceedings were barred by 
laches, nevertheless it was urged by counsel for defendant, 
upon the argument of the motion to dismiss the bill of com¬ 
plaint, that because appellant allegedly had waited for more 
than thirty-five years before seeking a hearing upon the 




merits of his case a Court of Equity would not listen to the 
charges contained in the bill of complaint. | 

In making this charge it is apparent that counsel over¬ 
looked the admitted allegations of the bill of complaint as 
to the activities of appellant since his discharge! from the 
penitentiary at Fort Leavenworth, Kansas (Bee. 9-11). It 
is there averred without contradiction that he has never 
ceased in his efforts to procure a hearing before some com¬ 
petent tribunal as to the charges made against 'him; that 
he has petitioned the Commander-in-Chief of the United 
States Army for a hearing; that he has petitioned various 
committees of Congress; that he has repeatedly:requested 
the Department of Justice of the United States to try him 
upon an indictment setting forth the various crimes and 
offenses mentioned in the charges presented before the 
court-martial, but that the Department of Justice has per¬ 
sistently refused to try the appellant upon such charges, 
assigning as a reason therefor that if appellant' should be 
acquitted of said charges in the indictment the result would 
be a reflection upon the United States Army. 

The Department of Justice has evidently overlooked the 
fact that its action in this case has illegally and unjustly 
deprived appellant of his honorable position in the Army; 
that it has subjected him to the contempt of his former asso¬ 
ciates ; that it has deprived him of his property and of his 
opportunity to earn his livelihood in his profession; that 
for more than five years he was subjected to the; indignity 
of imprisonment for a crime which never even eristed, and 
that he has been without means to prosecute a suit to prove 
his innocence and establish and restore himself to his 
former position. 

j 

Laches has been defined as ‘‘such neglect or omission to 

i 

do what one ought to do as warrants the presumption that 
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he has abandoned his claim and declines to assert his 
right’’. 

Massie v. Weis sell, 80 Va. 30. 

“The question of laches is a matter for equity to 
decide upon the particular facts.” 

Pike V. Martindale, 91 Mo. 285. 

Does counsel for defendant contend that in the face of 
the allegations contained in the bill of complaint the court 
may decide as a matter of law that appellant has been 
guilty of laches when he has devoted his life during all of 
the years subsequent to his liberation to an effort to right 
the wrong which has been done to him? Is this not a matter 
to be decided when the evidence shall disclose what have 
been the efforts of appellant along the line which he is now 
following? 

Fraudulent or criminally unlawful acts, such as were 
committed by the court-martial in this case, cannot be con¬ 
secrated by applying to them any statute of limitations, or 
other rule which would give to such fraudulent acts all 
the force and effect of lawful acts. {People v. Wiersema 
State Bank, 361 Ill. 75, p. 94.) 

m. 

THE REMEDY SOUGHT BY APPELLANT IS NOT PROVIDED FOR IN THE 
COURT OF CLAIMS BUT IN A COURT OF CHANCERY. 

It is possible, as contended by counsel for appellee in 
the lower court, that appellant has the right to an action 
in the Court of Claims for his salary as an officer of the 
United States Army. The question of salary is to appel¬ 
lant a minor matter. It is more important to appellant 
to clear his record and to establish in his lifetime that he 
was faithful to his oath as an officer in the United States 
Army than it is to recover his back salary. It is of little 


interest to appellant that at some time in the dini and dis¬ 
tant future his executor might recover in the United States 
Court of Claims his salary from the time of his wrongful 
dismissal. The jurisdiction of the Court of Claims is lim¬ 
ited to cases involving contracts. I 

Knote V. United States, 95 U. S. 156. | 

The Court of Claims has no equitable jurisdiction. 

I 

Bonner v. United States, 9 Wallace 160.1 

Courts of justice have been established not alohe to pass 
upon controverted questions between the citizens of the 
country, but also upon rights in controversy between them 
and officers of the Government. 

United States v. Lee, 158 U. S. 220. j 

i 

The acts of a cabiuet officer are the acts of the President 
and a cabinet officer may be subjected to the j^rocess of 
mandamus or a mandatory injunction. 


Marbury v. Madison, 1 Crunch 137. 

j 

Equity has jurisdiction to right a wrong brought about 
by a fraud. If it should be the law that the Court of Claims 
has jurisdiction of the question of salary of 'appellant, 
nevertheless a Court of Equity has further jurisdiction to 
declare the entire proceedings and sentence of j the court- 
martial void ah initio for the reasons heretofore jpresented. 

KespectfuUy submitted, | 

Obeklin M. Caetee, 

Appellant pro se. 
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In the United States Court of Appeals 
for the District of Columbia I 

January Term, 1937 

i 

I 

No. 6904 I 

I 

i 

Oberun M. Carter, appellant ! 

I 

Harry H. Woodring, Secretary of War, Api^ELLEE 


APPEAL FROM THE DISTRICT COURT OF THE UHITED 
STATES FOR THE DISTRICT OP COLUMBIA 


BRIEP ON BEHALF OF APPELLEE 


STATEMENT OF THE CASE 


This is an appeal from a decree of the District 
Court of the United States for the District of 
Columbia, dismissing, upon appellee’s motion, the 
appellant’s second amended bill of complaint. 
The bill sought to have the appellant restored to 
the United States Army in the rank of captain, and 
to have the sentence of a court martial declared 
null and void (R. 11). | 

139382—37 (1) I 




9 


The sentence of the court martial was approved 
by President McKinley on September 29,1899 (R. 
9), and ordered the appellant dismissed from the 
Army, fined $5,000, imprisoned at hard labor for 
five years,' and his offense and punishment pub¬ 
lished in certain newspapers (R. 7, 9). The nature 
of the offense of which appellant was found guilty 
does not appear from the bill. The appellant has 
served the penitentiary sentence imposed (R. 9). 

The appellant concedes that he was a commis- 

* \ 

sioned officer of the United States Army (R. 2); 
he does not question the jurisdiction of the court 
martial to try him for the offense with which he 
was charged; and he does not attack the validity 
of the sentence as being beyond the power of the 
court martial to impose. 

The bill prays that the sentence be declared a 
nullity because ol alleged errors .and injustices 
committed in the court martial proceedings. The 
settled principles of law, which will be discussed 
hereafter, make a resume of these alleged errors 
unnecessary. 

QUESTIONS PRESENTED 

1. May the proceedings of a court martial, hav- 
ing appropriate' jurisdiction, be reviewed and al¬ 
tered by the District Court of the United States 
for the District of Columbia. 

■ 2: Assuming that* the'District Court does possess 
authority to review the proceedings of the court 
martial in the instant ease, is not the appellant’s 
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cause of action barred by laches as a result of his 
failure for thirty-seven years to invoke the aid of 
equity. . :: [ 

ABGUMENT 

I . ' • - j 

I 

I 

I ^ 

The proceedings of a court martial having appi^opriate 
jurisdiction are not subject to review by civil tribunals 

Article I, section 8, cl. 14 of the Constitution 

^ ! 

provides that Congress shall have the -power 
make rules for the Government and regulation of 
the land and naval forces.” This grant empowers 
Congress to provide for the trial and punishment 
of military and naval offenses. Dynes v. Hoover, 
61 U. S. 65; re Reed, 100 U. S. 13, 21. J Court 
martials thus authorized by Congress deriyfe their 
validity from the quoted provision of the Constitu- 

• I 

tion and are entirely independent of the judicial 
system authorized in Article III of the Ccinstitu- 
tion. Mr. Justice Wayne, in the early (^e of 
Dynes v. Hoover, supra, speaking of the constitu¬ 
tional authorization for court martials, stated the 
proposition as follows: . : I ' : 

These provisions show that Congi^ess has 
the power to provide for the trial and pun¬ 
ishment of military and naval offepses in 
the manner then and how practiced by civil¬ 
ized nations; and that the power to do so is 
given without any connection betweep it and 
the 3d Article of the Constitution defining 
the judicial power- of the United States; 
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indeed, that the two powers are entirely in¬ 
dependent of each other. 

Relying upon the Dynes case, the Supreme 
Court reiterated this rule in Kurtz v. Moffitt, 115 
TJ. S. 487, the court stating: 

Court martials form no part of the judi¬ 
cial system of the United States, and their 
proceedings, within the limits of their juris¬ 
diction, cannot be controlled or revised by 
the civil courts. 

It thus follows that court martial proceedings 
are supreme within the scope of their jurisdiction. 
The civil courts may inquire as to the jurisdiction 
of military courts, and, should this be found lack¬ 
ing, the proceedings may be declared a nullity. 
But the test is jurisdiction, and, when the court 
martial possesses this, its sentence is conclusive 
and beyond all review for alleged errors and mis¬ 
takes committed. This rule was clearlv announced 

%/ 

i 

in Dynes v. Hoover, supra. In the much cited case 
of Ex Parte Reed, supra, the Court, speaking of a 
collateral attack made upon the sentence of a court 
martial by a petition for habeas corpus, said: 

The court had jurisdiction over the per¬ 
son and the case. It is the organism pro¬ 
vided by law and clothed vrith the duty of 
administering jurisdiction in this class of 
cases. Having had such jurisdiction its pro¬ 
ceedings cannot be collaterally impeached 
for any mere error or irregularity, if there 
were such, committed within the sphere of 
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its authority. Its judgments, when ap¬ 
proved as required, rest on the same basis, 
and are surrounded by the same considera¬ 
tions which give exclusiveness to the judg¬ 
ments of other legal tribunals, including as 
well the lowest as the highest under like 
^ circumstances. 

In Keys v. United Stcdes, 109 TJ. S. 336, Keys 
sued the United States in the Court of Claims to 
recover salary as an Army officer, which had been 
withheld after his dismissal from the Army by 
sentence of a court martial. The validity; of this 
sentence was attacked because of alleged i irregu¬ 
larities and errors in the proceedings, in that the 
prosecutor was a member of the court and a wit¬ 
ness at the trial. The court in sustaining the 
validity of the sentence of the court martial, after 
asserting that the military tribimal had jurisdic¬ 
tion, added: j 

This being so, whatever irregularitiej or 
errors are alleged to have occurred in the 
proceedings, the sentence of dismissal must 
be held valid when it is questioned! in this 
collateral way. 

This expression was quoted with approval in 
Swaim v. United States, 165 U. S. 553, 555, in an 
appeal from a judgment of the Court of Claims. 

I 

Objections were taken to the action of the court 
martial in permitting a person to act as judge advo¬ 
cate who was not appointed by the convenmg offi¬ 
cer of the court martial, nor sworn to the faithful 

i 

I 

i 

i 

1 
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performance of his duty; in receiving oral and sec¬ 
ondary evidence when original evidence was avail¬ 
able; in admitting evidence tending to show the 
commission of a crime other than the one charged; 
in refusing to permit evidence as to the bad char¬ 
acter of a principal witness for the prosecution, 
and in refusing to hear the testimony of a material 
witness for the defense. Considering the effect of 
these objections on the validity of the military 
proceedings, the court said: 

It was the opinion of the Court of Claims 
that the errors so assigned could not be re¬ 
viewed collaterally and that they did not 
affect the legality of the sentence; and in 
so holding we think that court followed the 
authorities. Such questions were merely 
those of procedure, and the court martial 
having jurisdiction of the person accused, 
and of the offense charged, and having acted 
' within the scope of its lawful powers, its 
proceedings and sentence cannot be reviewed 
or set aside by the civil courts. 

The appellant in 1900, while confined in New 
York, sought release by habeas corpus, attacking 
the validity of the sentence imposed by the court 
martial; The District Court dismissed the peti¬ 
tion. Bose ex rd. Garter v. RohertSy 97 Fed. 496. 
In affirming the order of the lower court, the Cir¬ 
cuit Court of Appeals, Second Circuit, expressed 
its limitations over court martial proceedings, as 
follows (99 Fed. 498) : 
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I 

Court martials are tribuiials create Hy 
Confess in pursuance*of the power con¬ 
ferred by. the Constitution,, and have .as 
. plenary jurisdiction; of: offenses. conmiitted 
to them by the law military as do the Circuit 
and District Courts.of the United Stat^.in 
the exercise of their statutory powers over 
other offenses: * ’ There -niusf ‘bfe 

jurisdiction to hear and determine, and to 
render the particular judgment or sentence 
imposed; but if this exists,,however er¬ 
roneous the proceedings , may be,; they can¬ 
not be reviewed collaterally or. redressed by 
habeas corpus. These principles have been 
repeatedly declared by the authorities. 

» , I * I * • ^ * •' \ i ... ••* f * 

From the foregoing decision of the Circuit Court, 
an application was made to the Supreme Court for 
certiorari. This was denied. 176 U. S. 684. 

However, an appeal was allowed by the j Circuit 

' . ' ' • ' ■ 1 • 

Court. This appeal was dismissed (177 U. S. 496), 
the court asserting that the proceedings of a court 
martial ‘‘are not open to review by. the civil 
tribunals, except for the purpose of ascertaining 
whether the military court had jurisdiction of the 
person and subject matter, and whether,' though 
having such jurisdiction, it had exceeded its powers 
in the sentence pronounced:” ' ■■ 

The appellant vras afterwards removed to the 
penitentiary at Leavenworth and tl^re he petitioned 
the Circuit. Court of the United .States | for the 
District of Kansas for. a writ of .habeas'corpus. 
This petition was likewise 'disniissed.'! U^rter v. 
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McClaughry, 105 Fed. 614. It appears that in this 
petition the appellant attacked the validity of the 
court martial on the grounds, among many others, 
that there was no evidence adduced before the court 
martial tending to show the commission of an 
offense; that aU the evidence showed Carter to be 
innocent; that in imposing the sentence the court 
martial acted beyond its jurisdiction; that several 
of the specifications charged distinct and discon¬ 
nected transactions, several offenses charged not 
being of the same class of crimes; and that he had 
been indicted in the United States Circuit Court 
for the Southern District of Georgia for the same 
acts on which he had been convicted by the court 
martial. [The above appears from the report of 
the case in the Supreme Court, Carter v. Mc¬ 
Claughry, 183 U. S. 365, 374, et seq.] The Circuit 
Court, in dismissing the petition, said: 

* * * if the court pronouncing the 

sentence had jurisdiction of the accused and 
of the offense for which he was tried, and 
did not exceed its jurisdiction in the imposi¬ 
tion of the sentence, the case is not open to 
further inquiry. Court martials are inde¬ 
pendent tribunals created by the same 
authority to which this court owes its exist¬ 
ence and therefore has complete power and 
jurisdiction to judicially determine any 
cause before them involving offenses under 
the Articles of War, as this court has over 
controversies committed by law to its 
cognizance. The limitations on the power 
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I 


of this court to inquire into matters con¬ 
nected with the judgments of other civil 
courts by means of the writ of habeas;corpus, 
apply with equal force to the judgments of 
courts martial. 

An appeal was prosecuted to the Supreme Court. 
There (183 TJ. S. 365) by unanimous decision, Mr. 
Justice Harlan not participating, the order of the 
Circuit Court was affirmed. In its opinion, the 
court, speaking through Mr. Chief Justice;Fuller, 
quoted with approval its language in the case of 
Carter v. Roberts, 177 U. S. 496, holding that 
courts martial derive their authority from Article 
I of the Constitution and are thus authorized to 
finally determine cases over which they havO juris¬ 
diction and are not open to review by civil tri¬ 
bunals. The opinion then quotes from Ex parte 
Bigelow, 113 U. S. 328, in which Bigelow petitioned 
for habeas corpus, attacking the validity of la peni¬ 
tentiary sentence imposed by the Supreme Court 
of the District of Columbia, on the ground that his 
conviction constituted double jeopardy, iu viola¬ 
tion of the Fifth Amendment. From the i quoted 
portions of the Bigelow case it appears that such 
questions cannot be raised in a collateral! attack 


upon the judgment of the court, but shquld be 
raised in the proceedings which resulted in the con¬ 
viction, and ‘4f the court makes a mistake on such 
a trial it is error which may be corrected 1 by the 
usual modes of correcting such errors * * 

The Carter opinion then asserts that the same rule 
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should be applied in court martial proceedings^ 
and that they should be free to the same extent 

• _ * , * * • I 

from collateral attacks. The opinion then dis¬ 
cusses whether Carter had in fact been twice put in 
jeopardy by the proceedings before the court mar¬ 
tial, and concluded that he had not. Then, so that 
the opinion could not be misunderstood by ‘‘ob¬ 
servations * * * extended beyond what was 
strictly required”, in that the court discussed ques¬ 
tions concededly beyond its power to review, the 
court concluded: 

But we must not be misunderstood by any¬ 
thing we have said as intending in the 
slightest degree to impair the salutary rule 
that the sentences of court martials, when 
affirmed by the military tribimal of last re¬ 
sort camiot be revised by civil courts save 
only when void because of an absolute want 
of power, and not merely voidable because 
of the defective exercise of power possessed. 

See also Johnson v. Sayre, 158 U. S. 109; In re 
Vidal, 179 TJ. S. 126; Reaves v. Ainsworth, 219 
TJ. S. 296; MuUan v. United States, 212 U. S. 516; 
United States v. McDonald, 265 Fed. 695. . 

The appellant concedes that he was an officer of 
the Army and therefore subject to military law; 
he does not describe the charges on which he was 
tried, nor urge that the court martial lacked juris¬ 
diction to take cognizance of them; and he does 
not assert that the sentence imposed was in excess 
of that authorized by law. Hence, the three es- 




sentials to the validity of a court martial Sentence 
are imquestioned, and the appellant’s case falls 
squarely within the rule so often expressed, +hat 
where jurisdiction exists, the proceedings of a 

_ I 

court martial are supreme and beyond revision and 
alteration by civil tribunals. 1 * “ - ’ 

The appellant relies upon United State$ v.'Le^, 
106 U. S. 220, in which the descendants o^ Robert 
E. Lee sued to recover the land now used as| Arling¬ 
ton Cemetery. Neither a court martial nor mili¬ 
tary proceedings of any kind were involved. ' The 

. 

appellant quotes several general expressions to the 
effect that ‘‘no man in this coimtry is so high that 
he is above the law.” In this appellee concurs, 
however, within the scope of their jurisdiction, 
military proceedings are subject only to Such re¬ 
view as is provided by law, and no authority for 
such review is granted to civil tribunals. 

Authority for the lower court to assunie juris¬ 
diction in this case is sought in Ex Parte Milligan, 
71TJ. S. 2. But in that case, as in the manjr others 

I 

touching on this subject, the Supreme Court reiter¬ 
ated the rule, that those entering the hailitary 
service subject themselves to military rule and for¬ 
feit their right to trial by civil authority. I Speak¬ 
ing of those in the armed force of the country, the 
court said: | 

Everyone connected with these branches 
of the public service is amenable to the juris¬ 
diction which Congress has created fpr;their 
. Government and, while thus serving, jsim*en- 
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ders his ri^ht to be tried by the civil courts 
(p. 123). 

It was held that the sentence in Milligan's case was 
improper. The court’s action, however, was predi¬ 
cated on a fact which does not exist in the instant 
case—one that robbed the court martial of juris¬ 
diction—namely, the person tried was a private 
citizen, not a member of the military forces of the 
country, and therefore not subject to military 
authoritv. 

In Ruiikle v. United States, 122 U. S. 543, also 
relied upon by the appellant, Runkle, suing in the 
Court of Claims for his salarv as an officer in the 
Army, asserted that the sentence of the court mar¬ 
tial dismissing him from the service was invalid. 
The Supreme Court in sustaining Rimkle’s conten¬ 
tion pointed out that Article 65 of the Articles of 
War, 2 Stat. 359,367, provided that ‘‘Neither shall 
any sentence of a general court martial * * * 
extending to * * * the dismission of a com¬ 
missioned officer * * * be carried into execu¬ 

tion until after the whole proceedings shall have 
been * * * laid before the President of the 

United States, for his confirmation or disapproval, 
and orders in the case.^’ The proceedings had not 
been acted upon by the President, as required by 
statute, and therefore the court very properly held 
that the sentence was not operative because a statu¬ 
tory prerequisite to its validity was lacking. As 
previously pointed out, a military sentence is in¬ 
valid, and may be so declared by a civil court, if it 


has no jurisdiction. And where the necessary stat- 
utory requirements to give validity to a military 
sentence had been ignored, no jurisdiction existed* 
This case in no way maintains the assertion ;in sup¬ 
port of which it is cited by appellant, namely, that 
civil courts have heretofore taken jurisdiction to 
review and declare void the judgment of a court 
martial where mere irregularities have occurred.’^ 
The fact is that every respectable authority has 
announced the contrary to be law. I 

Reliance is also placed by appellant upon Mills v* 
Martin, 19 Johns. 33. But this ease simply holds 
that the sentence of a court martial is invalid as to 
one over whom a military tribunal has no juris¬ 
diction. Mills vras a member of the state militia 
which had not been called into actual service of 
the United States. Under such circumstances the 
court held that Mills was not a member of the mili¬ 
tary forces of the United States and therefore not 
subject to a trial by the military authorities lof that 
sovereignty. I 

It is asserted by appellant (brief, p. 9J), that 
courts martial are tribunals whose proceedings 
may always be questioned collaterally in the civil 
courts.’’ Not only is this at variance with the 
many pronoimcements of the Supreme Court al¬ 
ready cited, but appellant supports this piroposi- 
tion by citing Dynes v. Hoover, supra. There, the 
court referring to the sentence of a military court, 
expressly held, that ‘Svhen confirmed, it is alto¬ 
gether beyond the jurisdiction or inquiry of any 
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ciivil tribunal whatever’’, unless it is lacking in 
jurisdiction. 

II 

The appellant’s cause of action, if ever it existed, is now 

barred by laches 

The sentence of the court martial now attacked 
became operative on September 29, 1899, by the 
approval and confirmation of President McKinley 
(R. 9). The present suit was filed October 26, 
1936. More than thirty-seven years elapsed be¬ 
fore appellant sought the aid of equity. It is dif¬ 
ficult to conceive a clearer case of laches. 

In United States ex rel. Arant v. Lane, 47 App. 
D. C. 336, petitioner, as appellant in this case, 
sought to be reinstated to a position in the Federal 
service from which, it was alleged, he had been 
illegally removed. This court held that the peti¬ 
tioner’s cause of action had been lost because his 
successor had held office for almost two years, while 
^‘relator sat by inactive, except to protest and 
transmit his bills for salary to the Secretary.” In 
support of its holding, Mr. Justice Van Orsdel, 
speaking for the court, quoted from People ex rel, 
Connolly v. Board of Education, 114 App. Div. 1, 
99 N. Y. Supp. 739, where it was held that a delay 
of sixteen months before seeking reinstatement to 
office "^^constituted such laches on the part of the 
relator that he was not entitled to the relief sought, 
even though he would have had a legal right to be 
reinstated had he promptly made application.” 
Reliance was also placed on People ex rel. Croft v. 
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Keating, ^PP- Div. 123, 63 N. T. Supp. 71, in 
which it was held that the failure of a veljeran to 
institute mandamus proceedings, until nine inoi ths 
after his unlawful removal from public office, was 
fatal, uidess satisfactorily: explained. People ex 
rel. Young v. Collis, 6 App. Div. 467,31N. Y. Supp. 
698, was also cited. There it was held that an hon¬ 
orably discharged veteran, who claimed that he had 
been improperly removed from a positicfn, was 
guilty of laches inasmuch as he permitted more 
than four months to elapse before apply^g for 
mandamus to compel his reinstatement. | 

In People ex rel. Miller v. Sturgis, 82 App. Div. 
580, 81 N. Y. Supp. 816, also relied upon by this 
court in the Arcmt case, the relator was guilty of 
laches by waiting a. year and fiye months before in¬ 
stituting proceedings to be reinstated to a position 
in the Fire Department. ' | 

The Arant case was affirmed by the Supreme 
Court of the United States, 249 U. S. 367. Apply¬ 
ing the identical reasoning of this court, I it was 
stated that obvious considerations of public policy 
demand that one must act promptly to be rein¬ 
stated to a public office from which he is unlaw¬ 
fully removed. By waiting nearly two years it was 
held that the petitioner was guilty of such gross 
laches that a consideration of the merits of the 
case was not necessary. I 

The appellant argues that his unconscionable de¬ 
lay is satisfactorily explained in that ‘‘he ha^ never 
ceased in his efforts to procure a hearing! before 
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some competent tribunal’’; that he has petitioned 
the Army and various committees of Congress for 
a hearing; and that he has requested the Depart¬ 
ment of Justice to try him on the charges presented 
before the court martial. This court in the Arant 
case was confronted with a contention identical in 
principle with that now urged. There it was 
averred that the relator had ‘‘made every reason¬ 
able elKort to have his rights in the premises 
accorded him”; that through his attorney the de¬ 
fendant had been requested to restore him to his 
position. In disposing of this purported explana¬ 
tion this court said: 

It fails to show that relator was deterred 
from applying to the court by any action of 
respondent which reasonably could have led 
him to believe that his request for restora¬ 
tion to the office vrould be granted. 

Is it possible that the defendant’s conduct to¬ 
ward appellant in the instant case could “have led 
him to believe that his request for restoration to 
the office would be granted”, when his request was 
concededly disregarded and denied for thirty- 
seven years. 

Eespectfully submitted. 

Leslie C. Garnett, 

' United States Attorney, 

Howard Boyd, 

Assistant United States Attorney, 

Attorneys for Appellee. 
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faith and with an honest purpose, the civil courts are with¬ 
out authority or power to review its finding, either by ap¬ 
peal or by original proceedings brought for that purpose. 

But 

It has been repeatedly established that if a court-martial 
is unlawfully convened; if it acts fraudulently; if its mem¬ 
bers are instructed by their superior officers to convict the 
accused regardless of the evidence; if its presiding officer 
and the Judge Advocate are guilty of conspiracy with the 
prosecuting witness to destroy the accused; if the private 
papers of the accused are seized and unlawfully used 
against him; if public records are abstracted by the Judge 
Advocate so that the accused may not use them to prove 
his innocence; if the witnesses for the accused are by mem¬ 
bers of the court-martial intimidated so that their attend¬ 
ance cannot be procured by the accused; then a court of 
equity may intervene and set aside the finding and sentence 
of the court-martial. 

Also, if the reviewing officer charged with the duty of 
reviewing the records before the court-martial finds that 
the evidence submitted to that body does not justify its 
finding, and then proceeds after the court-martial has ad¬ 
journed sine die to conduct a secret trial of the accused and 
receives and relies upon false reports inspired by the very 
persons who were guilty of misconduct during the course 
of the trial before the court-martial (and without giving to 
the accused any opportunity to refute such reports), and 
such reviewing officer, in reliance upon these fraudulent 
reports recommends the approval of even a portion of the 
finding of the court-martial, then I say that the civil courts 
may step in and expunge from the record the sentence of 
the court-martial. 

It must be kept in mind that the approval by the review¬ 
ing officer^ who in the instant case was the commander-in- 



3 


chief of the United States Army, is as much a part of the 
court-martial as is the detail of officers who heard the 
evidence at the trial. All of these conditions: appear un¬ 
disputed in the record in this case. They are alleged in 
the bill of complaint and their truth is admitted in this court 
by the motion of appellee to dismiss the bill. 

It is averred in the bill that from 1884 to 1897 appellant 
was in charge of the river and harbor improvements in the 
Savannah District and that the work was conducted success¬ 
fully under his supervision so that it met with the universal 
approval of all engineers, both army and civil, who were 
familiar with such work; that as a result, appellant en¬ 
joyed the confidence of his superior officers and a reputa¬ 
tion for skill in his profession and for honor amongst his 
fellow citizens (B. 4-5, E. 4); that after contracts had been 
awarded by the War Department on October 8, 1896 con¬ 
templating construction of extensive new harbpr works in 
that district, and when only a small part of the work con¬ 
templated by those new contracts of October 8th had been 
performed, appellant, at his own request, v[as relieved 
from duty as the supervising engineer in said Savannah 

I 

District, in order to accept an appointment by the President 
of the United States as Military Attache to the American 
Embassy in London, England, and as Army En^eer Mem¬ 
ber of the Nicaragua Canal Commission, the paembers of 
which were appointed by the President of the United 
States (B. 4, E. 2-4). ! 

_ I 

That as soon as appellant relinquished his work as super¬ 
vising engineer in charge of said river and harbor improve¬ 
ments at Savannah and went to Europe in the line of his 
duty, his successor, in conspiracy with others^ secretly in 
his absence manufactured false charges of improper con¬ 
duct by appellant in the supervision of the aforesaid two 
contracts of October 8, 1896; that the only charges upon 
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winch appellant was convicted by the approved jShdings of 
the court-martial, were that appellant had permitted to be 
put into the construction of the work therein provided for, 
certain mattresses and stone of a character not contracted 
for in said contracts, and had caused to be paid out of the 
moneys of the United States on account of work for the 
improvement of the Savannah Harbor $230,749.90, and 
$345,000 for work in Cumberland Sound, Georgia and 
Florida, in pursuance of said contracts of October 8, 1896. 

It is the conviction of appellant for the above-named 
offense that he seeks in this proceeding to have expunged 
from the records of the United States Army,—not upon 
the ground that a civil court has a right to review the law¬ 
ful proceedings of a court-martial, but solely upon the 
ground that that court-martial did not proceed in accord¬ 
ance with the law; firsts because it was organized and con¬ 
ducted fraudulently, and for that reason the judgment and 
sentence of that court-martial was void ah initio; second, 
because, as averred in the bill of complaint and admitted 
by the motion of appellee to dismiss, the reviewing officer 
(whose action is just as much a part of the court-martial 
as that of the body which sat and heard the testimony), 
conducted a secret trial of the accused in the absence and 
over the protest of appellant; and, in reliance upon false 
reports so furnished to that reviewing officer (which false 
reports were ‘‘procured to be made by the very conspi¬ 
rators who had preferred charges against plaintiff’’) (R. 
8), approved the finding and sentence of the court-martial 
in certain respects and disapproved it in others. 
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Appellee's Brief. 

i 

I 

It is stated on page 2 of appellee’s brief that f‘the nature 
of the otfense of which appellant was found guilty does 
not appear from the bill”. That statement is incorrect for 
the reason that it is expressly stated in the bill that the 
single offense (charged in four different ways) of which 
appellant was found guilty by court-martial was that he 
had accepted and used certain mattresses and stone of a 
character not contracted for, and had paid ht approved 
contract prices certain moneys to the contractors for that 
work (R. 8.) I have already quoted the above matter at 
the beginning of this brief. j 

On page 16 of his brief appellee states that fo’- thirty- 
seven years appellant has sought “restoration’ll to \he office 
in the Army he had previously held. There is no warrant 
for such a statement and appellee is incorrect in making the 
same. Such “restoration” alone would mean nothing what¬ 
ever to appellant. It is the establishment and recognition 
of the truth in this awful tragedy which appellant asks, 
and the establishment of that truth is just as important to 
every other officer of the Army who performs with success 
and receives great acclaim therefor a task where others had 
failed as it is to this appellant. 

During the pendency of this case in the lowjer court, ap¬ 
pellant on November 4, 1936 requested appellee by letter, 
for the honor of the Army, “to join with me and ask the 
court to hear and pass upon the merits of the charges I 
make against the court-martial before which I was tried”; 
to which appellee replied on November 12, 1936, “I regret 
to say that after giving the matter serious consideration 
I find myself unable to comply with your request.” So 
again the Department of War gives notice that the truth 
concerning appellant’s court-martial trial will not be given 
to the court or to the public if there is any way in which 
it can be kept hidden. ■ 
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JUBISDICTION OF THE CoUKT-MaETIAL WAS LoST ThEOUGH 

Featjd. 

Contrary to the apparent interpretation of the conten¬ 
tions of appellant, by appellee’s counsel, appellant admits 
that the proceedings of a legally constituted court-martial, 
having jurisdiction to try an accused soldier brought before 
it, and having proceeded legally within its statutory juris¬ 
diction, and having imposed a sentence upon the accused on 
trial before it which it had jurisdictional power to impose, 
may not be reviewed by the civil courts. 

But it is the contention of appellant in this proceeding 
that an entirelv different case is stated in the bill of com- 
plaint, and those statements are admitted to be true by 
the motion of appellee to dismiss the bill of complaint. In 
the bill of complaint it is stated that the charges against the 
plaintiff made before the court-martial were untrue and 
that its findings and the approval thereof were procured 
by fraud and connivance and by the unlawful conspiracy 
of members of the court-martial and of certain enemies of 
plaintiff. 

It is averred in the bill that the court-martial in this 
case was ^‘packed” and that certain of its members were 
ordered to convict the accused regardless of the evidence; 
that the accused was denied his constitutional rights be¬ 
fore the court-martial; that members of the court-martial 
conspired together and with others secretly to convict the 
accused; that the accused was not convicted on any evi¬ 
dence ever taken in his presence before the court-martial, 
but as the result of a secret trial held in the absence of 
the accused and of his counsel after the court-martial had 
adjourned sine die, such secret evidence so obtained con¬ 
sisting of forgery and perjury. All these things stand 
admitted by the pleadings in this case. 



The Question Now Before the Court. 

The vital question now before this court, therefore, is 
simply the following: ! 

When a court-martial ceases to have any semblance to a 
judicial body but acts in fraud and thus loses its jurisdic¬ 
tion completely, will the civil courts inquire into these mat¬ 
ters collaterally and order the proceedings and Sentence of 
such a court-martial, which acted without jurisdiction and 
in fraud, to be set aside as absolutely void ah initio 1 Or 
are the military courts in this country now above and be¬ 
yond all law, and is a soldier in our Army now simply a 
slave without any protection whatever under t!he Consti¬ 
tution or the law? 

Appelleei incorrectly states in his brief filed lierein that 
appellant ‘^does not question the jurisdiction of I the court- 
martiaP^, but that appellant seeks to have the s|entence of 
the court-martial ‘‘declared a nullity because of alleged 
errors and injustices committed in the court-martial pro¬ 
ceedings.” I 

i 

The foregoing statements of appellee have no foundation 
whatever in fact. On the contrary, some of ffie specific 
charges made by appellant against appellee and admitted 
as true by the pleadings in this case are: : 

1. The court-martial was convened in fraud and 

was ordered to convict the accused regardless of the 
evidence (R. 5). ! 

2. The private papers of the accused were seized 

and used against him by the court-martial in violation 
of the fourth amendment of the Constitution of the 
United States (R. 6). j 

3. The presiding judge of the court-martial was 
caught red-handed near midnight in the ofljice of the 
prosecuting witness, plotting with the Judgej Advocate 
and his assistant, and witnesses for the prosecution, 
how they might ruin the accused at a coraingjsession of 
the court-martial (R. 6, 11). 
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4. The reviewing officer of the court-martial, who 
is a constituent part of that tribunal, finding no evi¬ 
dence in the court-martial record justifying appel¬ 
lant’s conviction, then, in violation of the 5th amend¬ 
ment of the Constitution, conducted a secret trial of 
the accused in his absence and after the court-martial 
had adjourned sine die, and upon the secret forged 
and perjured evidence thus procured,—and not upon 
any evidence ever obtained in the presence of the ac¬ 
cused^—the finding of the court-martial was approved 

(B. 7,.^. 

5. Many other fraudulent crimes were committed 
by the court-martial which caused it to lose all juris¬ 
diction in the case, if it ever had any. 

In appellant’s original brief, heretofore filed herein, 
there is presented on pages 13, et seq., a statement of his 
contentions in this case to which respectful reference is 
made. Notwithstanding appellant’s specific statement 
therein that he does not ask a review by a civil court of 
the proceedings of a court-martial when only irregularties 
or mistakes are in issue, appellee nevertheless persists in 
misstating appellant’s position in this matter, and by rea¬ 
son of counsel’s misconception or misstatement of appel¬ 
lant’s contentions, all citations of authorities made in ap¬ 
pellee’s brief have no bearing whatever on the point in 
issue in this case, namely, that when a court-martial acts 
fraudulently it is entirely without lawful jurisdiction to 
impose any sentence whatever. 

Every case cited by appellee to this court in his brief 
assumes that the court-martial was lawfully organized and 
that it proceeded regularly within its lawful jurisdiction, 
and in such cases of course there is no contention by appel¬ 
lant that the civil courts will or should review the finding 
of a court-martial; but in the instant c-ase, because of the 
frauds involved in the court-martial proceedings, from 
beginning to end, the situation is entirely different. 

The conduct of members of the court-martial was such 
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that, if that tribunal ever had any jurisdiction, it lost it 
completely and became a band of assassins feting under 
the orders of a despot and obeying no law save the will 
of its creator. In such cases the civil courts ! will always 
review the proceedings of such a so-called eburt-martial 
and will atford relief. I 

I have examined every citation contained in appellee’s 
brief, which I will not repeat at length in this reply, and 
not one of the cases cited has any bearing whatever upon 
the vital point in this case, for the question of fraud, which 
rendered void the proceedings in the instant c^se, does not 
appear in any of the cases cited. | 

Upon the question of laches, that matter seems to have 
been entirely misapprehended by appellee, for^ appellee has 
certainly misstated the law with reference thereto. I shall 
comment upon that later on in this reply. | 

The court should remember that in 1898 and 1899, when 
the court-martial proceedings were pending, there was no 
taint of Fascism in this country. A soldier, although sub¬ 
ject to trial by court-martial, was not a slave' but was still 

t 

a citizen whose constitutional rights could nbt be denied, 
nor could a court-martial violate those rights without los¬ 
ing its jurisdiction entirely. 

i 

Chief Justice Chase, in ex-parte Milligan, 71 U. S. 2, 
said: ' 

There is no law for the government pf the citizens, 
the armies, or the navy of the United States within 
American jurisdiction, which is not contained in or 
derived from the Constitution.” 

In the same case, in another opinion, Mr. Justice Davis 
said: 

‘'No graver question was ever considered by this 
court, nor one which more nearly concerns the rights 
of the whole people, for it is the birthright of every 
American citizen when charged with crime to he tried 
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arid punished according to law. * * * The Con- 

stitntion of the United States is a law for rulers and 
people, equally in war and in peace, and covers with 
the shield of its protection all classes of men, at all 
times, and under all circumstances. * * * It is the 

birthright of every American citizen when charged 
with crime to be tried and punished according to law. 
* * * By the protection of the law human rights are 
secured; withdraw that protection and they are at the 
mercy of wicked rulers or the clamor of an excited 
people.’’ (Italics mine.) 

‘‘Neither the President, nor Congress, nor the 
Judiciary, can disturb any one of the safeguards of 
civil liberty incorporated into the Constitution.” 
ex-parte Milligan, 71 U. S. 2, et seq. 

Mr. Justice Wayne, in Dynes v. Hoover, 20 How. 65, said: 

“Persons, then, belonging to the army and navy are 
not subject to illegal or irresponsible courtsmartial, 
when the law for convening them and directing their 
proceedings of organization and for trial have been 
disregarded. In such cases, everything which may be 
done is void,—^not voidable, but void; and civil courts 
have never failed upon a proper suit to give a party 
redress, who has been injured by a void process or 
void judgment.^’ 

In a legal treatise entitled “Ees Ad judicata” by Wells, 
it is said: 

“Fraud vitiates everything, and a judgment equally 
with a contract.” 

“A judgment obtained through fraud or collusion 
is universally held to constitute a sufficient reason for 
vacating such a judgment.” (34 Corpus Juris, par. 
496.) 

Mr. Justice Miller, in 98 U. S. 61, said: 

“There is no question of the general doctrine that 
fraud vitiates the most solemn contracts, documents 
and everything.” 

There are no findings of any court to the contrary. 


11 


I 

I 

i 

I 
I 
• 

i 

Coram Non Judicb. I 

I 

As stated hereinbefore, it is admitted by appellant that 
the proceedings of a legally constituted court-martial which 
proceeded lawfully within that jurisdiction and |which had 
jurisdiction to try an accused soldier brought before it and 
jurisdiction to pronounce the sentence it imposed upon him 
should he be found guilty, is not subject to review by the 
civil courts; but if a court-martial should at ahy time de¬ 
part from legal procedure and should commit frauds which 
are an offense against the Constitution, the law^ and civil- 

I 

ized society, it ceases to be a legal body and loses its juris¬ 
diction entirely, for no tribunal, organized and conducted 
in fraud, can have any jurisdiction whatever; and upon a 
collateral proceeding in a proper civil court that matter 
may be determined. It is further contended that if it be 
found that the frauds committed by that tribunal are so 
gross as to deprive it of all jurisdiction, then its proceed¬ 
ings are coram non judice and anything such a ti^ibunal may 
do is ultra vires and must be set aside when challenged in 
a proper legal proceeding, for fraud vitiates everything, 
and a judgment equally with a contract,^^ SeeiWells, Bes 
Ad judicata, and the opinion of Mr. Justice Miller of the 
United States Supreme Court in 98 U. S. 61, in which he 
says: : I 

‘‘Fraud vitiates the most solemn contracts, docu¬ 
ments, and everything.” | 

i 

I 

Laches. ! 

Appellee states to this court in his brief: ■ 

“More than thirty-seven years elapsed before appel¬ 
lant sought the aid of equity. It is difficult,to conceive 
a clearer case of laches.” 

Appellee must have known his statement to be inaccurate 
and that the question of laches is not a question of law, 


1 

I 
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but of fact, and that the courts have defined laches as ‘‘such 
neglect or omission to do what one ought to do as warrants 
the presumption that he has abandoned his claim and de¬ 
clines to assert his right/’ Massie v. Weissell, 80 Va. 30. 

“The question of laches is a matter for equity to de¬ 
cide upon the particular facts/^ {Pike v. Martindale, 
91 Mo. 285.) 

Appellee must have known, although he carefully refrained 
from stating it to this court, that appellant has spent his 
entire life since his unwarranted conviction of a non¬ 
existent crime in persistently seeking to have the unlawful 
and fraudulent sentence of his court-martial set aside. 
That his efforts in this respect were so made is entirely 
uncontradicted (R. 9-11). 

Appellee must further be aware, although not admitted 
in his brief, that while a soldier is subject to trial by court- 
martial, nevertheless he does not cease to be a citizen of the 
United States, nor cease to be under the protecting shield 
of the Constitution, and that there are two avenues open 
to him to question the jurisdictional power of a court- 
martial which unlawfully and wrongfully convicted him: 

First: Through military channels to the President, 
who is Commander-in-Chief of the Army and who has 
the lawful power to set aside a fraudulent sentence of 
a court-martial which was wrongfully approved by a 
predecessor. {Rtinkle v. United States, 122 U. S. 543.) 

Second: Through the civil courts, which have power 
4o inquire into the matter and set aside the unlawful 
proceedings and sentence of a court-martial. {Dynes 
V. Hoover, 20 How. 65.) 

Appellant was educated as a soldier. His whole life had 
been devoted to the Army. It was but natural that appel¬ 
lant should choose the military channel in which to right 
the wrong which had been done to him, and the fact that 
he was always met with a denial of justice and was unable 
to reach the ear of the Commander-in-Chief of the Army, 



for the reason that his subordinates feared that a disclos¬ 
ure of the iniquities committed in his trial would injure the 
Armv, should not he held to be such an abandonment of 
his purpose to clear his record as would subject him to the 
penalty of laches. 

i 

Appellee must be aware that while appellant was prose¬ 
cuting his claims in order to reach the President, who is the 
Commander-in-Chief of the Army, he could not with due 
respect to the President prosecute these same claims at the 
same time before the civil courts, and that this enforced 
inaction upon his part does not permit anyone properly to 
declare him guilty of laches, when at that very time he was 
doing ever 3 d;hing in his power to obtain a hearing on his 
charges of fraud against the court-martial. | 

When the chairman of the sub-committee of the Senate 
Committee on Military Atfairs was quoted in the public 
press on August 27, 1936 as saying that 

There is a vigorous opposition to a rehearing of 
the case on the part of some persons involyed’’, 

and when that official was asked whether such opposition 
was coming from Army officials, said ! 

‘‘Well, wouldn’t you expect Army officials to want 
their records to remain clean and unchanged?” 

then, and not until then, did appellant feel ai liberty to 
urge action in a suit he had previously filed in the 
United States Court for the District of Columbia asking 
that, after hearing, a writ of mandamus issue directing the 
Secretary of War to expunge from the official records the 
approval of the sentence of the court-martial which unlaw¬ 
fully convicted appellant. That that court has such power, 
see 

Marbury v. Madison^ 1 Crunch, 137. | 


In view of the above and on the broad grounds of decency, 
honor and public policy, should appellee now be permitted 
to cover up and hide the real issue involved, i. e., fraud, 
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and to try to use the plea of laches in order to consecrate 
a crime! The courts have always held, as in 

People V. Wiersema State Bank, 361 Ill. 75 at 
page 94, 

that fraudulent or criminally unlawful acts, such in prin¬ 
ciple as were committed by the court-martial in this case, 
cannot be consecrated by applying to them any statute of 
limitations or other rule which would give to such fraudu¬ 
lent acts all the force and effect of lawful acts, and there 
are no decisions of any court to the contrary. 

It is apparent from appellee’s comment upon the case of 

Ararat v. Lane, 47 Appeals, D. C. 336, 

that he misconceives entirely the object of the instant suit, 
for appellee presents that case as authority for his insist¬ 
ence that appellant should be adjudged guilty of laches. 
Upon page 16 of his brief, appellee naively asks 

“Is it possible that the defendant’s conduct toward 
appellant in the instant case could have led him to be¬ 
lieve that his request for restoration to the office would 
be granted, when his request was concededly disre¬ 
garded and denied for thirtv-seven vears?” 

The above suggestion of appellee seems to be a deliberate 
attempt to mislead this court for, as appellee well knows, 
appellant has “never asked for restoration to the office” 
as appellee states to the court; and, moreover, as appellee 
well knows, the principles in the instant case and in the 
Arant case are as far apart as the poles, and nothing in the 
Arant case can possibly have any bearing whatsoever on 
the instant case. 

Arant was a superintendent of a national park who sought 
reinstatement after removal, basing his plea upon a statute 
which provides that 

“No person in the classified civil service of the 
United States shall be removed therefrom except for 
such cause as will promote the efficiency of said service 
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Mr. Justice Van Orsdel delivered the opinion of the court, 
saying: i 

‘‘A delay of nearly sixteen months, in t|ie absence 
of any explanation, constitutes such laches on the part 
of relator that he was not entitled to the relief sought, 
even though he would have had a legal right to be rein¬ 
stated, had he promptly made his applicatiob * * 

The other cases cited by appellee are just as far removed 
from the instant suit as is the Arant case. 

I 

In the case at bar, appellant was a commissioned officer 
of the United States Army who was unlawfully dismissed 
from the service by the fraudulent proceedings and sen¬ 
tence of a packed court-martial which, through jconspiracy 
and other crimes against justice, had lost all jurisdiction 
in the premises and whose proceedings and sentence are 
coram non judice and absolutely void ah initio .' 

Moreover, appellant in this suit does not seek to be re¬ 
stored to his former position in the Army, eyen though 
such re^ration might finally result. All appellant asks in 
this suit is that a writ of mandamus issue ordering the 
Secretary of War to cancel the sentence of the court- 
martial, such sentence being absolutely void, and he asks 
that action because of fraudulent conduct of | the court- 
martial so gross as to cause it to lose jurisdiction entirely, 
and thus lose power to try or sentence the accused. 

The doctrine of laches cannot possibly apply in this case 
because neither appellant nor appellee, by any iconduct of 
his o^vQ, has power to make a fraudulently void sentence 
valid, even if either or both should so desire. 

Even if appellant had acquiesced in the findings and sen¬ 
tence of such a court-martial, that sentence wopld still be 
void ah initio, and it would be the duty of any court before 
which the case came to find such sentence null and void, and 
against public policy, no matter how much time hiight have 
elapsed after the promulgation of its sentence. iTime does 
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not make an illegal and void sentence valid. That the ver¬ 
dict of a jnry, any member of which has performed an nn- 
lawful act, is void, see 

U, S. V. Chaffee, 14,774 Fed. Cas. 

That consideration of evidence taken out of conrt renders 
a verdict void, see 

Rogers v. Central Pacific Ry., 67 Cal. 607. 

Luttrell V. MaysvUle & Louisville Ry., 57 Ky. 291. 

That a sentence is an utter nullity, ah initio, when against 
the law at the time of its rendition, and that no one is 
bound by such a sentence, see 

Miners Ditch Company v. Zellerhach, 37 Cal. 578. 
McPherson v. Foster Bros., 43 Iowa 65. 

That “no court will lend its aid to a man who founds his 
course of action upon an immoral or an illegal act^’, see 
statement of Mr. Justice Matthews, quoting from Lord 
Mansfield in 

Holman v. Johnson, Cowp. 341, 108 U. S. 143. 

That a transaction which is ultra vires or void for unlaw¬ 
fulness, cannot be bettered by ratification, see 
JJ. S. V. Grossmayer, 9 Wall. 75. 

That an illegal or criminal act by a court taints its entire 
proceedings and renders them absolutely void ah initio, 

see r 

Ewell V. Daggs, ^ U. S. 148, 149. 

“If a case of fraud be established, equity will set 
aside all transactions founded upon it by whatever ma¬ 
chinery they may have been effected and notwithstand¬ 
ing any contrivances by which it may have been at¬ 
tempted to protect them.” (Arrowsmith v. Gleason, 
129 TJ. S. 86; see also Appellant’s Brief, page 17.) 

Appellant is well aware that under our antiquated sys- 
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tern of military laws and method of administering them, 

I 

which Judge Page of the United States Circuit Court of 
Appeals for the Seventh Circuit said are ‘‘unworthy of the 
name of law or justice,” “the accused soldier has no real 
protection” and his record may be “blotted by a serious 
crime of which he never ought to have been accused”. Ap¬ 
pellant also knows that a soldier cannot compel redress 
for the grievous crime committed against him if the court- 
martial proceeded legally within its authorized jurisdic¬ 
tion, but when through fraudulent proceedings beyond its 
lawful jurisdiction and in violation of the provisions of 
the Constitution of the United States an accused soldier 
has been convicted of a crime which admittedly never ex¬ 
isted, as in the instant case before this court, one would 
expect that the War Department would join with appellant 
in a request to this court to hear the case on its merits, and 
that that Department would not ask this court! to “conse-. 
crate a crime”. Such action makes the Department almost 
an accessory after the fact in perpetuating one of the most 
flagrant crimes in military history by attempting to pre¬ 
vent a hearing upon charges of the gravest, crime ever 
perpetrated by any court-martial assembled in America. 

Even if appellant had acquiesced in the verdict and sen¬ 
tence of the court-martial, nevertheless those -findings 
would still be utterly null and void and must be sot ^aide 
by this court, for they are not only against the law but 
against common decency and public policy, sinqe a verdict 
procured by debaucbing a trial court and by condemning 
an accused on forged and perjured evidence as the result 
of a secret trial held in his absence by the reviewing officer 
after the trial court had dissolved (which are admitted facts 
in the present case) cannot lawfully be enforced in any 
manner or at any time. | 

The Supreme Court of Illinois, in passing upon a con- 
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tract entered into as the result of fraud, used the following 
language which is applicable to the issue in this case. See 
People V. Wiersema State Bank, 361 Ill. Sup. at 
page 94. 

^‘It cannot be ratified because it could not have been 
'"legally made. No performance by the parties can give 
it validity or become the foundation of any right of 
action upon it. Neither party is estopped by assenting 
to it or by acting upon it to show that it was prohibited. 
* * * A contract void because prohibited by law 

cannot in any manner be enforced. The law does not 
prohibit and also enforce a contract.” 

In view of all of the foregoing, it is respectfully urged 
that this court will not permit any department of our gov- 
' ernment to deprive a citizen of the United States of his con¬ 
stitutional rights and thus perpetuate a despotism which 
if unchecked will surely destroy our government. Is it not 

the solemn duty of the courts to prevent any bureau of any 
\ 

department of the government from covering up crimes 
against justice committed by any member or employee of 
such bureau and to order such open procedure as will in 
the future protect those who give their lives in entire in¬ 
tegrity to the loyal service of their country against the 
vicious and unscrupulous attacks of persons who, as the 
record shows, would not hesitate to employ any methods, 
no matter how represensible, in order to gain their despotic 
ends? 

‘‘All despotism is bad; but the worst is that which 
works with the machinery of freedom.”— Junius. 

“Arbitrary power is most easily established on the 
ruins of liberty abused to licentiousness.”— Washing¬ 
ton. 

Eespectfully submitted, 

Oberlin M. Carter, 

Pro se. 







